
LAWS2383 Final Exam Notes 
 

Exceptions to Indefeasibility 

A – Fraud 

 Indefeasibility does not apply where the registered proprietor is guilty of fraud (ss 42 and 43, 

RPA). 

 

1. Fraud is temporally limited to period prior to registration (Bahr). 

2. Fraud must have resulted in some harm or detriment (Ferguson). 

 

3. Identify the fraud: 

 

A. A party has lost an unregistered interest due to the transfer (Loke Yew) – mere 

knowledge insufficient, but sufficient in conjunction with other circumstances, 

e.g. deliberate deceit – defendant agreed to only buy part of the land, but then registered all of it 

and therefore extinguished the plaintiff’s title, which he had yet to register. 

 

B. A party has been defrauded out of its registered interest: 

 

i. Mere knowledge is sufficient (Breskvar) – party tried to register themselves 

with invalid transfer deed, as is wilful blindness (Pyramid). 

 

ii. Carelessness, incompetence, disorganisation or stupidity are insufficient 

(Young). 

 

C. False attestation of instruments – an honest belief in the impersonator’s 

identity (Grgic) is not fraud, but deliberate dishonesty is fraud (Sansom). 

 

4. Fraud must be brought home: 

 

a. The registered proprietor’s fraud (Mere Roihi). 

b. The agent’s fraud (Schultz): involvement within scope of actual/implied 

authority OR actual knowledge is sufficient. 

c. Volunteer’s title is defeasible (Cassegrain) – fraudulent transfer of property to person, 

then gave to wife who was not involved and a mere volunteer. But her title was still defeasible, 

because she wasn’t a bona fide purchaser. 

 

5. Degree of fraud must amount to personal dishonesty, conscious moral turpitude 

and wickedness (Russo) – law clerk deliberately falsely attested a signature but not with sufficient 

moral turpitude, as she did not appreciate significance of her actions. 

Co-Ownership 

Distinction 

1. Joint tenancy – all parties jointly hold property. Right of survivorship applies – may transfer 

interest as they wish during lifetime, but cannot dispose by will without severance. Require four 

unities (possession, interest, title, time). 



 

a. Unity of Possession – each co-owner is entitled to possession of the whole property, not 

exclusively for themselves but to be enjoyed together with the other joint tenants. 

 

b. Unity of Interest – the interest of each joint tenant must be the same in nature, extent 

and duration. 

 

c. Unity of Title – all joint tenants must derive their interests from the same document or 

act. 

 

d. Unity of Time – the interests of all joint tenants must vest at the same point in time, with 

an exception – conveyance executed to a trustee for beneficiaries, or any disposition in a 

will. 

 

2. Tenancy in common – parties can own unequal proportions. 

In Equity 

 Parties may have different equitable title relative to their legal title, with affects the proportion 

of the proceeds of sale they will receive. 

 

o Equitable interests determined by relative contributions to the initial purchase price 

(whether outright purchase or mortgage loan). 

 

a. If parties are jointly liable for the mortgage, they are treated as each having 

contributed half of the borrowed sum to the initial purchase price (Ingram). 

 

b. Only applies to initial purchase price, not to mortgage repayments or other 

expenses, although this may allow party to claim a constructive trust to 

increase their proportion (Baumgartner). 

 

c. If parties make equal contributions, a joint tenancy is presumed in equity. 

 

 There is a presumption that the parties created a joint tenancy unless: 

 

1. Parties are business partners – equity presumes they are tenants in common, in 

proportion to their contributions (Craddock). 

 

2. Parties advance money on a mortgage (i.e. lend money for a mortgage) – equity presumes they 

are tenants in common of the mortgage, in proportion to their contributions (Re Jackson). 

 

 Malayan – parties leased property together, and apportioned liability for rent and floor space. Held to be a 

tenancy in common. 

 


