Contents

TOPIC 1: REGULATORY FRAMEWORK ......ooveeeeeeeeeeeeeeeeeeseseesseseeeees e seeeeesess s eeseses s seeeeseess s seseeesssseesse 5
INTRODUCTION ... e e e s s ee s ee s es s e es e se s e et ee e seeeess e eeseeeseeseseseseees e sesesenes 5
REGULATORS........eeeeeeeeeeeeee e eeeeees s s eeee e es s es s s ee s es e seeeees e seseeeseeesseseseees e seseeeseseseseseeseeseseseees 6

ASIC (PP L0-14): oo eeeeee e seeeese e e e s eeees e es e seseeee s esees e eeseees e es e eeseeseseseseseseeseseeeeees 6
ASX: <o ettt et e e en e ene 6
TAKEOVERS PANEL ......oeooveeeoeeeeeeeeeseees oo ssee e s s seeee s sese s ss s seeeesee s esess e se s eseesesessnnas 6
SOURCES OF REGULATION. ......coveeeeeeeeeeee e seeeeesesseeeeeeess e seseses s sseees s seseses s seees e seseseseses e seeessses 6
WHAT IS A COMPANY? ..o es s ee e s eee e s ee e s s s s e ee e seses e sneene 7
CONCEPTS ..o ee e e e e s e s e e s s ee s ee e e s se e ees e se e seses e seeene 7
DEFINITION. .o eeeee e e e ss et es e e ee s eeeees s see e es e e eee e ss e eeeeses s 7
PARTICIPANTS ..o es e eee s s e ee e ees e s eeee s seeeees e ss e eeeeses s 7

TOPIC 2: REGISTRATION AND ITS EFFECTS w..oveeoveeeeoeeeeeeeseseeesseseseseeseeeeeseess e seseseseesseseese s sssess e seseessees 8
REGISTRATION ..o s e s s e es e ee s et ee e sesees e eessess s seseess e seseseees 8
SEPARATE LEGAL ENTITY ...oeooveeeeeeeeesee e e eeeeeesee e eeeee e seeeees s sesesee e eesee s seseseseseseseess e seseses e 8

ILLUSTRATIVE CASES ..o veoeeeeeeeeeeeeeeeeee e seseees e ses s eeseseees e seeeees s eeeseseees e seseses e ssesees e seneeesesesesseenn 8
PERPETUAL SUCCESSION ......coeeoeeeeeeeeeeeeeeeees s seeeeeseesseeeeses s seeeees s seseess e ssseess e seeeeessess e seseess e seseseees 9
PIERCING THE CORPORATE VEIL ..o seeeeeeeeeseeeeseees s e es e se e seess e seeeees s eesess e seseess e seneseees 9

INTRODUCTION ... eeeeee e seeee s e s e e s e es s ees e s eeeeees e seeeees e seeeeeseses e sneene 9

AVOID EXISTING LEGAL DUTY = CL oo eeeeeeeeseeseeee s seeeee s sese e seeee s seseees e seeeeeseseseeeees 10

PERPETRATE FRAUD = CL....ieoeeeeeeeeeeeeeeee s eeeees e eeees e e es e seeeees e es e es e ses e ss s seses e sseesesees 10

INSOLVENT TRADING — STATUTORY S 588G ......ceueeereereeeeeeeeseeeeseeseeeeeeeseeeseseesssesesesseesesesesesseessse 10

GROUP COMPANIES......eeeeeeeeeeeeeee e eeeeeeees s eeeees s e s es s eeees e sseeeeeeses e eesee e eseeeeseees e eeseeeseseseeeens 10
CRIMINAL AND TORT LIABILITY +...eo oo seeeeeseeseeeeeseeeseeeeseess s seees e seeeseseess e seseseseseseseseeeseseneseees 12

VICARIOUS LIABILITY ..o ee e s es s esees e eeeeees e seseeeseesseeseeeese e seseseseseeeae 12



DIRECT LIABILITY: ORGANIC THEORY ...cuutiiiiiiiiiiiiiii i 12

CRIMINAL LIABILITY ... s s s ees s s ses e sesseessseseseee 13
TYPES OF BUSINESS STRUCTURES (PP 53-58) .....eeuovveeeeeeeeseeseeeeseseeseseesesesesseessesssseeseseesesssesesssssnseseee 13
COMPANY .o s e s s ees e se s es e seseeseseeeeeee 14
SOLE PROPRIETOR .......ceoveeeeeeeeeeeseeseseeees e seeee s s ees e eses s ses s ses s ees e es s eeseeeeseeeesseese s seseesseees 14
PARTINERSHIP ... e es e es s s ses e es e ees e es s seseee 15
JOINT VENTURE ..o s e s st ees e ee s s eeseees 15
TRUST ¢ e s e s e e ee e ee s s e e s et ee s ees s seeeeeeees 15
WHAT IS A BUSINESS?.......cooeeeeeeeseeeeseeseeeeeseseesesseees s see s seseeees e es s sessesessesesseees s ses e seseeesssesssseesesnene 16
TOPIC 3: TYPES OF COMPANIES .....cooveoeeeeeeeeeeeeseseeees e seee s eeseeees e seseeesee s ees s ss s ses s ses e eeseeseseeeseseone 17
HOW TO REGISTER w...covveeoeeeeeeeee e es e eeeeeses e seseeees s s ses e seeses e es e sesse et seses s seseseseesesseeeseeseseees e 17
TERMINOLOGY (P 79)...-veeeeeeeeeeeeeeeeeeeeeseeees e eeeee s ses e esses e ses e ses e seee s ees e ees e sesseeseseeseseees e 17
CLASSIFICATION OF COMPANIES .....cooveeeeeeeeeeseeeeeeeseeeeees s seseeeeseeeeseeses e eeseeseseeeesseeeeseseseeseseeessees 18
BY MEMBERS’ LIABILITY ..o eeee s es e eee s ses e s eeees e seseses e ses e seseeseseeeseeeoe 18

BY PUBLIC STATUS.....coveeeeeeeeeeeeeeeeeeeses e ses e ees s seseesesseees e ses s ses e seseeeesseeeessses e seseeeeseesesseseseee 19
CONVERSION OF COMPANY TYPE.....cooeeeeeeeeeeeseeeseeseeeeseseeseseeeeseeeeeseses e seseeesseeeseseses e seseeeesseeseees 21

ASX LISTED COMPANIES........cooeeeeeeeeeeeeeeeeeeee e seseeees e eseeseeeses e seseeeeseeess s eeseeseseeeeseeeessesseseseseeee 21
HOLDING AND SUBSIDIARY COMPANIES........vveeeeeeeeeeeeeeeeeseeseseeseseeseseeseseeseseeeseseseseeses s esseesseseeses e 22
TERIMINOLOGY ..o eeeeees e eeee e s e s ees e s s ses e ses e es e ses e eeseeeesseeeseeeseeee 22
OTHER BODIES ... eeeeeeeeee e eee s ses e ee s s ses e es e seees e ee s ees s s s eeseeseseeeesseeeeseseseeseseeeesees 22
TOPIC 4: CONSTITUTION AND REPLACEABLE RULES .....cooveeeeeeeeeeesee e eeseeseseeeeseeess s seseses e ees e seseeeseseons 24
INTRODUGCTION w.c.c oo ees oo ee e s e ses e es e ees s see e seseeses e ses e eeseseseesesseeeeeeeeseesesees 24
WHAT IS A CONSTITUTION? ... eeee e sesee e esee s ses e ses e eeseeee s ees e ses e eeseeeeeseeseseeseneeee 24
INTERNAL GOVERNANCE RULES (S 134) ...oveeeeeeeeeeseseeeeeeeeeseeeeeeee e seseeseseeeeseeeseseeseseses e seseeseseeeseneene 24
REPLACEABLE RULES ... eeeee et se s ses e e s ses st s e se s ses e eesseees e seseses e 25



L0101 A I I 1 I RS 25

GENERAL .o e 25
STATUTORY CONTRACT (S L40(1)) cveveererririeniiiieiisit ettt sttt s sre s s 26
NON-COMPLIANCE.......ooiiiiiiitiii bbb 26
LIMITATIONS ON ENFORCEMENT ...outiiiiiiiiiiiiic i 26
LIMITATIONS ON ALTERATIONS ..ottt 27
ULTRA VIRES AND CONSTRUCTIVE NOTICE .....ccuviiiiiiiiiiiiiiiiiiic i 28
SINGLE DIRECTOR / SHAREHOLDER COMPANIES .....c.oiuiriiitintiniereieieieteteie sttt ene e 28
TOPIC 5: COMPANY’S RELATIONS WITH OUTSIDERS......coiiiiiiriieteniineere sttt 29
STARTING POINT .ottt a s s b e s sab e eans 29
L0101 IO I 1 PR 29
LIABILITY FOR DEFECTIVE CONTRACTS ...ooiiiiitiiiti i 32
INTRODUCTION ...ttt s 32
ASSUMPTIONS s a s 33
EXCEPTIONS TO ASSUMPTIONS ..ottt 35
GUIDE TO PROBLEM-SOLVING.......oiiiiiiiiiiiiiii it 35
TOPIC 6: PROMOTERS AND PRE-REGISTRATION CONTRACTS......coiiiiiiiiiiiiriiiiic e 37
PROIMOTERS. ... s aa s s ab s b e s sb e 37
PRE-REGISTRATION CONTRACTS ...ttt bbb 39
INTRODUCTION ..ttt bbb ba s s s b e s b 39
PRE-REGISTRATION ...ttt s 39



TOPIC 1: REGULATORY FRAMEWORK

INTRODUCTION
- Why is company law important?
o Whatis company law?
= The regulation of corporations and how they interact with stakeholders
= How they are formed, governed, what their powers are, how they enter into
legal relations, how they make decisions and how they are terminated
o Companies overwhelmingly used as vehicle of choice for investment and business
o More than 2 million companies in Australia
- History
o England (pp 5-7)
= 15" Century: Corporate Aggregates created by Royal Charter
= 1688: Revolution — companies created by Private Acts of Parliament
e NB: Companies can still be created by Acts of Parliament (e.g. Deakin
University Act 1974 (Vic)
= 17" century: Joint Stock Companies:
e Unincorporated companies with transferable shares (allowed trading)
=  Bubble Act 1720 (UK): Restricted transfer of shares to formally incorporated
bodies
= 1825: Bubble Act repealed
= 1844: Incorporation by Registration
e No limited liability
= [Limited Liability Act 1855
o Colonial Australia
= Companies Act 1862 (UK): Adopted by Australia
* Late 19" century: Mining boom led to no liability companies and compulsory
financial reporting requirements
= 1901 Federation (see below)
o Modern developments (pp 8-9):
= 1961: Cooperative regime: States enacted uniform legislation but in time there
were variations
= Companies Act 1981 (Cth): States enacted a Companies Code uniform with this
Act
=  NSW v Cth 1990 — Corporations Act 1989 (Cth)
e Cth tried to regulate incorporation using s 51(xx) — corporations power
o ... make laws with respect to foreign corporations, and trading
or financial corporations formed within the limited of the
Commonwealth”



e Unsuccessful as the Cth only has power over companies already formed
= 2000: States referred power to Cth under s 51(xxxvii) — referral power

e Must renew every 5 years
= Corporations Act 2001 (Cth) commenced 15% July 2001

REGULATORS

ASIC (PP 10-14):

- Cth agency
- Legislative authority:

o ASIC Act 2001 (Cth)

o Corporations Act 2001 (Cth)
- Most important regulator

Key role is to administer and enforce the Corporations Act
o Registers companies
o Maintains national database of companies
o Exempts / modifies classes of people that don’t have to comply with certain parts of the
Act (policy function)
Educatory function
Investigates breaches of the Corporations Act
Instigate civil proceedings and criminal prosecutions

O O O O

Advises ministers on necessary changes to the Act

ASX:

- A public company that runs the ASX and is listed on its own stock market
- Ensures orderly financial markets
- Public companies that ‘list’ on the stock exchange ‘contract’ with ASX that they will comply with
Listing Rules
o Continuous disclosure
o Supported by the Corporations Act

2000 listed companies

TAKEOVERS PANEL

- Takes the position of a court if there is a takeover —i.e. resolves disputes
- Peerreview body with at least 5 members
- Power to declare “unacceptable circumstances”

SOURCES OF REGULATION

- Legislation (esp Corporations Act and ASIC Act)
- Caselaw
- Company constitutions



WHAT IS A COMPANY?

CONCEPTS

- Separate legal entity
o Obligations and liabilities are its own, not that of its shareholders or directors
o Cansue and be sued
o Property is not the property of its participants
o Can contract with its participants
- Limited liability (p 30)
o Liability of shareholders limited to the amount unpaid on shares
- Perpetual succession

DEFINITION

- Section 57A: Company registered under the Act or its predecessors
- Includes any body corporate formed under other legislation and unincorporated bodies that
may sue and be sued, or hold property in the name of an office holder
o Body corporate is any artificial legal person (type of corporation s 57A)

PARTICIPANTS

- Shareholders contribute capital by paying issue price on shares
- Directors control management of the company’s business



