
Topic 1: Concepts in Family Law 

Note: The main act we deal with is the Family Law Act (Cth). 

Part I: Family Law Basics 

1A: Changing Landscape of Family Law 

Family law is always changing and evolving with society. In doing so, it has undertaken the following 

changes: 

- Matrimonial Causes Act 1959 – Under this act, if you wanted a divorce you had to prove 

marital fault (had to prove the other party had done something wrong e.g. insanity, habitual 

drunkenness, adultery, abuse etc.). This no longer exists in Australia but it does in some 

other countries and in some states in the US.  

- **Family Law Act 1975 – The law changed to the current act (Family Law Act) which 

provided for only one ground of divorce being an irretrievable breakdown of the marriage. 

The Court doesn’t need to consider if one party is at fault. The evidence required to prove an 

irretrievable breakdown of the marriage is evidence of your separation for at least 12 

months. 

- There were then major reforms in 1995 and 2006 which dealt mainly with children’s issues 

and parental aspects (e.g. we began to recognise and import international legislation which 

focused on the rights of children, as well as things like equal share parental responsibility). 

**Further, in 2009 (2010 for South Australia) all the states (except for WA who didn’t refer 

and therefore still follow their own legislation) referred their power to the commonwealth 

which allowed the Family Law Act to deal with de facto property (dividing property where de 

facto relationships broke down – it is effectively the same as the division of property for 

married couples).  

- There were 3 reviews in late 2009 which evaluated the 2006 family law reforms. 

Amendments were made in 2012 in response to these reviews (e.g. initially the children 

were to have a relationship with both parents, and the amendments said this was the case 

but only if both parents provided a safe environment). As such, the legislation focused on 

developing ways to handle issues regarding family violence more effectively. 

Note:  In the Philippines and Vatican City you cannot get a divorce under any circumstances.  

1B: Family Law Concepts 

Marriage 

Marriage is defined as having the following qualities (elements for a marriage): 

- Voluntary 

- Between a man and a woman 

- Generally, marriage requires you to be over the age of 18 (an exception to this is that one 

party can be 16 with the consent of their parents or the court). 

The Family court of Australia will hear applications in relation to the validity of marriage  (e.g. Re 

Kevin). They will also hear applications for nullity which are applications for a declaration that the 

marriage never existed and the marriage is void (e.g. for bigamy – if one party was married to 

someone else at the time of marriage, the marriage may not be recognised. Note that the 

relationship may still be in regards to splitting property etc.). 



Divorce 

Divorce only applies to married couples. This means that to get divorced a couple must first be 

married. 

**To get a divorce, the couple must be separated for 12 months and confirm that the marriage has 

irretrievably broken down. 

Issue: Can you still live under the same roof but be separated (on assignment)? The brief answer to 

this is yes you can, but there are certain things you need to prove. For example, there was a case 

where a husband claimed that he had separated from his wife, and despite their marriage breaking 

down they slept in the same bed, however they slept head to toe (at opposite ends). In that case, it 

was held that this isn’t enough. Note that we will touch on several strange cases on this issue in the 

upcoming topics.  

You can apply for a divorce before or after children and/or property issues are resolved.  Therefore, 

in Australia you do not have to deal with everything at once. When you have been separated for 12 

months, you can deal with children or property whenever you want, they are separate from divorce. 

**As such, divorce is a separate legal issue to children and property and it is made on a separate 

application.  

All applications are heard in the Federal Circuit Court (used to be Federal Magistrates Court but this 

is no longer the case, refer to it as Federal Circuit Court). Note that you used to be able to make an 

application in the Family Court of Australia, however now you can only apply in the Federal Circuit 

Court. *Upon application, the divorce becomes final 4 weeks from the date of hearing (that is, your 

divorce isn’t final when granted at the hearing, rather 4 weeks after which is done to make the 

parties think it through). Note that normally parties must attend the hearing but there are some 

exceptions. 

Domestic Relationship (De Facto Relationship) 

The elements of a de facto relationship are: 

- They should be voluntary. 

- They can be at any time.  

- Generally, the parties should be over the age of 18 (note the ABS says over 15 to avoid 

criminal law implications – if you have sex with someone under 15 there may be criminal law 

penalties).  

- A de facto relationship may be between a man and woman or between a same sex couple.  

- **To be classed as a de facto relationship, you need to have either been together for 2 years 

or you need to have a child together. 

There is significant case law in this area regarding what constitutes a de facto relationship. In one 

case, a couple were held to be in a de facto relationship even though the parties only stayed in the 

same house twice every 4 weeks.  

In another case, a man was married and was having an ‘affair’ with a woman he declared his de facto 

who they went on holidays together, he bought gifts for etc., but here the Court said this was an 

affair and not a de facto relationship. In contrast, in a different case there were similar 

circumstances where a married man had an affair, however this was deemed to be a de facto 

relationship. *As such, there is differing case law on this matter, and we will go through the case law 

in more detail when we get to the relevant topic. 



1C: Statistics 

Statistics on Marriage from 2015: 

- Total number marriages registered 113,595. 

- The number of marriages decreased by 7,602 (-6.3%).  

- The majority of brides (81.1%) and grooms (79.1%) had not been married before.  

- Median age at marriage for males was 31.8 years. 

- Median age at marriage for females was 29.8 years.  

- Couples lived together prior to marriage accounted for 81% of all marriages registered. 

- 54% of couples married were both born in Australia – 31.9% were born different countries. 

13.9% were born in the same overseas country. 

Statistics on Divorce from 2015: 

- Number of divorces increased by 2,019 (4.3%). 

- Median duration from marriage to divorce was 12.1 years. 

- Median age at divorce for males was 45.3 years. 

- Median age at divorce for females was 42.7 years. 

- Largest proportion of divorce applications were from joint applications - 43.3%. 

Part 2: Definitions and Functions of a Family 

2A: Defining a Family 

The traditional nuclear family had a mother and father, living together with one or more children. 

However, today there are many families that aren’t your traditional family, whether that be due to 

divorce, same-sex marriage, re-marriage, single-parent families etc. 

International law, in particular international human rights law is becoming increasingly important in 

this globalised society and is impacting on domestic laws. These Human rights instruments do not 

attempt to define a family. Whilst there is no reference to the diversity of modern family structures 

(e.g. same-sex couples), the omission allows for the inclusion of family groups beyond the nuclear 

family. 

It may be argued that the definition of a family has changed from its historical definition. It is 

arguable that the attributes of affection, strong emotional ties, a sense of belonging and durability of 

membership determine family composition. 

Many Commonwealth and state laws reflect the changes in society by including in various pieces of 

legislation a much broader definition of family in order to reflect the diverse make-up of the present-

day family. 

*The starting point to define a family is the dictionary (where she started on this in the lecture). 

The Cambridge dictionary defines a family as: ‘A group of people who are related to each other, such 

as mother, a father, and their children’. 

The Macquarie dictionary defines a family as: ‘Parents and their children, whether dwelling together 

or not; one’s children collectively; any group of persons closely related by blood, as parents, 

children, uncles, aunts, and cousins; and all those persons descended from a common progenitor’. 



*As such, we can see from these definitions that there is an emphasis on a blood relationship or a 

relationship through marriage/a spouse. This definition however is perhaps not a true reflection of 

the modern family. 

We may then turn to case law to see how the definition of a family has been interpreted by the 

courts. 

Re Attornery-General of Canada and Mossop (1993) 

- An employment contract clause provided for four days’ paid bereavement leave upon the 

loss of a ‘family member of the immediate family’ of the employee.  

- This clause (in particular the term ‘immediate family’) extended to a ‘spouse, including a 

common-law spouse resident with the employee.’ 

- ‘Common law spouse’ was also defined as ‘a person of the opposite sex [who] lives and 

intends to continue to live with that person as if that person were his/her spouse’. 

- In the present case, the plaintiff (Mossop) was in a long-term homosexual relationship, and 

the plaintiff’s partner’s father died. 

- He applied for 4 days leave under the employment contract, but the employer refused 

because they said the contract did not extend to his partner’s father. 

Held: **Ultimately, in this case the Supreme Court defined ‘family status’ narrowly and it was held 

that the plaintiff lacked the necessary connection of ‘family status’ to the dead father of his partner. 

Most interesting in this case was the dissenting judgment of L’Heureux-Dube J who showed a 

willingness to view the notion of family very broadly when she stated: “The critical factor is not the 

family form, nor the presence of mixed sex role models, but the provision of a loving and nurturing 

environment. From this perspective, the ideal family is one which meets the needs of its members, 

and best attempts to realise the values that lie at the base of family.” 

Note that this case can be contrasted to Fitzpatrick v Sterling Housing Association Ltd [1999]. 

Fitzpatrick v Sterling Housing Association Ltd [1999]  

- In 1976 two homosexual men began living together in ‘long-term monogamous sexual 

relationship’.  

- Thompson was the tenant and Sterling Housing Association was the landlord. 

- Fitzpatrick’s partner (Thompson) died in 1994. 

- When he died, Fitzpatrick applied take over the tenancy of the house (applied to have 

Thompson’s tenancy transferred into his name).  

- Under the relevant Act, the plaintiff needed to show that he was either the ‘spouse’ or, a 

member of the ’family’ of his partner.  

Held: *Two homosexual men living together could be a family. The court agreed that the appellant 

and his partner had been involved in a longstanding, close, loving, faithful and monogamous 

homosexual relationship.  

The majority (3-2) of the House of Lords held that it is not always necessary to have ties by blood or 

marriage to satisfy the definition of a family (in contrast with Mossop). In coming to this conclusion, 

the Court cited the case hallmarks of a family where that they involved the sharing of lives, caring 

and love, deep commitment and support and an ongoing relationship (one which isn’t transient). 

 


