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Validity of change of constitution 
x s136(2) – Co can modify the constitution by special resolution (≥75% votes).  
x Steps to determine if amendment it is valid: 

1. Does alteration create conficts of interest or advantages between majority 
and minority? If yes, go to step 2. If no, have s/h exercised power according 
to benefit of the co as a whole? 

2. Does alteration involve expropriation of shares or rights attached to shares? 
If yes, go to step 3. If no, the resolution is valid unless beyond power or 
oppressive.  

3. Where there is disagreement between minority and majority shareholders, 
the test is set out in Gambotto v WCP Ltd to determine whether the change 
is valid: If the amendment will remove shares or rights attached to shares, it 
is prima facie invalid. Can be rebutted by the majority who bear the onus of 
proof to show it was for proper purpose and fair in all circs. If test is not 
satisfied, the resolution is invalid. 

x Peters American Delicacy v Heath – Majority altered const by special resolution to 
grant bonuses to s/h based on number of shares held. Alteration challenged by 
minority who said it was an infringement on their rights. Court held that the majority 
had not acted in self-interest, so it was not a breach. 

x Gambotto v WCP Ltd – Majority of s/h wanted co to be wholly owned to take 
advantage of tax/reporting benefits etc. Minority s/h opposed this. Constitution did 
not allow compulsory acquisition of shares. Majority amended const to allow 
compulsory acquisition. Court held the amendment was for personal gain, and was 
invalid.   

 

Corporate personality 
 
A co is registered by lodging a form with ASIC and paying the appropriate fee. Once 
registered: 

x The co is a legal individual capable of suing and being sued. It can enter into 
contracts and have perpetual succession.  

x s124(1) – May issue shares and debentures, distribute property, grant security over 
assets, etc. 

x s119 – Co comes into existence as incorporated body on date of registration 
 
Advantages of separate legal identity 

x Investor confidence 
x promotes efficient management of co 
x Encourages risk taking 

 
Disadvantages of separate legal identity 

x Risk to creditor 
x Question of fairness 
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Liability 
 

Corporate veil 
 
The co has a separate legal identity to its members, and protects the members being liable 
for the actions of the co. 

x Co and members are separate entities. A member of the co cannot be personally 
pursued for the debts of the co – Salomon v Salomon & Co Ltd 

x Assets are the property of the co, not its members – Macaura v Northern Assurance 
Co Ltd 

x Because members and co are separate, possible for a director of a co to also be an 
employee – Lee v Lee’s Air Farming Ltd 

 
Piercing the veil 
 
The veil can be ‘lifted’ or ‘pierced’ in some circumstances, meaning that the members are 
responsible for its actions. For example: 

x The co is set up to perpetrate fraud – Re Darby ex parte Borugham – second 
company formed as dummy to flow profits back to the first 

x The co is used to evade individual legal obligations – Gilford Motor Co Ltd v Horne – 
Non-competition clause ignored, set up competing co in wife’s name. Court held the 
second co was used to conduct business in violation of clause.  

x The co knowingly participates in a breach of director’s duties – Green v Bestobell 
Industries Ltd 

x The co is part of a torts claim – Briggs v James Hardie & Co Pty Ltd 
x Agency – Individual can be held liable if acting as agent of the co – Smith, Stone & 

Knight v Birmingham Corporation. 6 questions to be asked to determine agency 
r/ship. If yes, agency r/ship exists and veil can be lifted, agent liable:   

o Are profits treated as profits of the principal? 
o Are persons conducting business appointed by the principal? 
o Was the principal the head and brain of the venture? 
o Did the principal govern the venture and decide what should be done? 
o Did the principal make profits by its direction? 
o Was the principal in control of the agent? 

 
There is no unifying principle of when the veil will be pierced - Briggs v James Hardie & Co 
Pty Ltd 
 

Attributing criminal liability 
 
Veil may be pierced for criminal sanctions. However, Co can be held liable for actions of the 
directing mind of the co 

x Co can be liable - Mousell Bros Ltd v London and Northwestern Railway Co – 
Employee of co fails to pay relevant toll and is fined. If a principal can be held liable 
for the actions of its servant, a co may be held to be the principal and therefore 
liable.  

x Co’s will is held by the mind of the co – Lennard’s Carrying Ltd v Asiatic Petroleum 
Co Ltd – Unseaworthy boat sent to sea, goods damaged. Since director knew of the 
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The principal can contract with an agent who acts on the principal’s behalf. The agent then 
negotiates with the third party, and the principal ratifies. Any contract is then between the 
third party and the principal.  
 
Actual authority 

x Authority the agent actually has – it is specified 
x Express actual authority may be by oral statement (delegation of power) or written 

statement (internal governance rules). 
x Implied actual authority may arise from the person’s position in the company or the 

company’s allowance that they continue to act – Hely-Hutchinson v Brayhead Ltd. 
 
Apparent authority 

x Authority the agent is understood to have 
x Holding out – Person with actual authority represents by words or by conduct that 

the person has authority. 
o The person must have relied on this representation – Pacific Carriers Ltd v 

BNP Paribas 
o The holding out must be done by an organ of the co – i.e.someone with 

actual authority – Crabtree-Vickers v Australian Direct Mail. 
x Freeman and Lockyer v Buckhurst Park – Under constitution, require quorum of 4 

directors. With one director away, 2 directors and 2 nominee directors attend 
meeting and vote to invest in a certain property. Kapur has apparent authority to 
instruct P to develop real estate. P assumes Kapur has authority and begins work. 
Court held Kapur is an empowered agent, and the co is bound to contract with P. 
Identified 4 tests to determine apparent authority: 

o Did agent have authority to enter contract? 
o Was a representation made by a person with actual authority? 
o Did the contractor rely on that representation? 
o Under constitution, did the co have the power to enter into contract.  

 
Indoor management rule – Statutory assumptions 
s129 - Persons dealing with the co in good faith may:  

x (1) assume that acts contained within the constitution or replaceable rules have 
been complied with. 

o Comes from Royal British Bank v Turquand. 
x (2) assume that person who appears to be a director has been properly appointed 

and has authority to exercise power and perform functions of a director in a similar 
co. 

x (3) assume that anyone held out by co has been properly appointed and has 
authority to exercise powers available to that kind of agent 

x (4) assume that officers and agents properly perform their duties to the co 
x See section for other statutory assumptions 

 
s128 – A person is entitled to make those assumptions 

x Co cannot say the assumptions are incorrect 
x Assumptions can be made even if the officer acted fraudulently.  
x However, assumption cannot be made if at the time of the dealings the person knew 

or suspected that the assumption was incorrect. I.e. if something seems wrong they 
must make further enquiries. Mental element. 
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Care, skill and diligence 
 
Statutory duty 

x s180(1) – Must exercise power with degree of care and diligence that a reasonable 
person would exercise if they 

o were a director in the same circs; and 
o had the same responsibilities as the director 

 
General law duty 

x Duty to exercise reasonable care and skill – Daniels v Anderson 
o Objective standard – reasonable person acting in the same circs and with 

same responsibilities. 
o Must have a basic understanding of the co business, financial position, 

activities. 
o Directors with special skills have a higher duty of care. The standard is a 

person with the same skills. Subjective element. 
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x ‘Squeezing out’ of minority shareholders by majority s/h. 
x appoint additional directors to reduce power in the board 
x withhold information 
x amend constitution in an unfavourable way 
x dismiss minority members from executive 

 
Ratification 
Alternatively, s/h are able to ratify some illegal actions: 

x Bamford v Bamford – Co issues a chunk of shares to block third party takeover 
attempt. In general meeting, there was full and frank disclosure as to why the shares 
were being issued, and the resolution was passed. Court held it was legitimate 
because of disclosure.  

x Winthrop Investments v Winns – Directors issue chunk of shares to block third party 
takeover attempt. Resolution was passed at general meeting, but members were 
not informed of reason for doing so. Court held that because there was not full and 
frank disclosure, the breach could not be ratified.  

 
Sources of rights in statute and common law, but also internally – i.e. internal rules or 
private contract, such as a shareholder’s agreement.  
 
Old rule is the proper plaintiff rule in Foss v Harbottle prevented a s/h from taking action 
because they were not directly affected by the breach. The co as the aggrieved entity was 
the only one who could take action. If ratified by the majority shareholders, minority would 
be left unable to claim. The courts were reluctant to intervene in the internal affairs of co. 
 
Now court can intervene if: 

x Wrong done to co and minority intervenes 
x Wrong done to minority 

 

Statutory remedies 
 
Statutory derivative action 

x Pt 2F.1A - Came into effect in 2000, abolished rule in Foss v Harbottle. 
x s237(2) – Requires leave. Court will grant leave if satisfied of ALL the following: 

o (a) co will not bring proceedings – alleged wrongdoer has control of co 
o (b) applicant is acting in good faith – reasonable prospect of success and for 

proper purpose – Swansson v R A Pratt Properties Pty Ltd – can be in good 
faith even where animosity exists 

o (c) it is in the interests of the co that the applicant be granted leave – high 
standard, rebuttable presumption 

o (d) there is a serious question to be tried – must only show that the claim is 
not frivolous or vexatious 

o (e) person gave notice to co of intention to take action, or court thinks leave 
should be granted even if notice not given 

x s239 – Ratification of action does not prevent member from taking action 
x s236(1) – Member, former member, person entitled to be a member, officer or 

former officer – can bring proceedings on behalf of co. 
x s236(2) – Claim brought in name of co. If successful, it is the co that receives the 

benefit if the action is allowed, not the member. 
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Shareholder Rights 
x Should be set out in constitution. If not, general principles apply: 

o All shares rank equally. If one share has preference it must be set out in 
const or by special resolution. 

o If const are silent about voting rights, dividends, and return of capital, has 
same rights as all other s/h.  

o If rights of the s/h are included in the const, it is presumed to be a full list. 
o Preferential shares are presumed to attract cumulative dividends unless 

otherwise specified.  
x Come with differing rights to control, distribution, and information: 

o Control – Can influence decisions of directors through voting on matters. 
Ordinary s/h have voting rights over preference s/h 

o Distribution – Right to dividends when declared. Preference shareholders 
have priority. 

o Information – Right to be provided with information on a regular basis, such 
as financial records. 

x Rights are conferred on the person holding the shares, not attaching to the shares - 
Cumbrian Newspapers Group Ltd v Cumberland Westmorland Herald Newspaper 
and Printing Co Ltd. 

o Compare with out-dated common law view in White v Bristol Aeroplane Co 
– Rights were not deemed to have changed because they attach to the 
shares.  

 
Varying rights 

x s246B – Two options to vary class rights: 
a. If constitution sets out procedure, that MUST be followed. Otherwise: 
b. If constitution does not set out procedure, rights can only be varied or 

cancelled by special resolution passed at a meeting of class members 
holding shares of the type to be varied, or with written consent of all 
members, 75% of which hold shares of the type to be varied. 

x s246C – Certain actions of the co deemed to vary rights. Must have gone through 
process in s246B before they can come into effect. Examples: 

o Dividing shares into further classes 
o Rights are varied 
o Co with one class of shares issues new shares 
o Co issues new preference shares that rank equally with existing preference 

shares (pari passu). 
x s246D – If rights are varied or cancelled without necessary support, members with 

10% shareholding can apply to court to have it set aside. 
o Application must be made within 1 month of variation/cancellation.  
o Court will set it aside if it would unfairly prejudice the applicants. 

 

Maintenance of Capital 
 
Capital is provided to the company by debt or equity to allow the co to build asset and 
generate profit. 
 
Common law principle 
Capital Maintenance Rule – Trevor v Whitworth - The co has an obligation to keep adequate 
capital to address liabilities.  
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x s461(1) – Can be wound up on other grounds: 
o Co by special resolution has voted for winding up 
o Co has not commenced business within 1 year of incorporation or business 

suspended for 1 year 
o Co has no members 
o Directors have acted in own interests 
o Affairs conducted in prejudicial, oppressive, or discriminatory manner 

x s462 – People who can apply for winding up - creditor, co, director, liquidator, ASIC, 
etc. 

 
Liquidator 

x s472 – If order is made by the Court to wind up co, liquidator appointed. 
x s477 – Powers of liquidator 

o Carry on necessary business of co 
o Pay creditors 
o Bring or defend legal action in name of co 
o Dispose of any property 
o Appoint solicitor or agent 
o (m) ‘do all such other things as are necessary for winding up the affairs of 

the company and distributing its property’. 
 
Voidable transactions 
To maximise money retained, liq can void some transactions distributing property. The 
property must have been owned by the co at the time the winding up order was made.  

x s588FA – Unfair preferences – creditor receives more debt payment than normal 
(within 6mo) 

x s588FB – uncommercial transactions – Transactions that a reasonable person would 
not have entered into, taking into account benefits, detriments, etc. (within 2y) 

x s588FD – Unfair loans – Interest on loans is extortionate (any time) 
x s588FE – Transactions to defeat creditors – Purpose is to defeat, delay, or interfere 

with rights of creditors (within 10y) 
x s588FDA – Unreasonable director-related transactions – payment made to director 

that reasonable person would not have made (within 4y) 
 
Creditors 
When funds are ready to be distributed, done so in a certain order. The usual order is: 

1. Secured creditors 
2. Expenses of winding up 
3. Unpaid wages, unpaid superannuation contributions, and other employee 

entitlements 
4. Unsecured creditors 
5. Members (if surplus) 

 

Deregistration 
 
s601AD – Final stage. Co ceases to exist when deregistered. Three scenarios: 

x When co wound up 
x Voluntary deregistration 
x s601AB - ASIC initiated deregistration – co is not carrying on business, co has not 

filed docs in 18 months 
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