
Corporate Personality and Liability 
 

[1.0] Separate Legal Entity Doctrine 
 
The case of Salomon v Salomon established the separate legal entity doctrine. Lord Halsbury 
made the following statement:   

Either the limited company was a legal entity or it was not. If it was, the business 
belonged to it and not to Mr. C Salomon. If it was not, there was no person and 
nothing to be an agent at all; and it is impossible to say at the same time that there is 
a company and there is not 

 
From the above, it has been derived that the company is a juristic person that comes into 
existence upon registration, and is separate from its members. 
 
Another case illustrating the separate legal entity doctrine is Lee v Lee’s Air Farming, which 
allowed the company, as a separate juristic person, to contract with the individual controlling 
the company, the sole director.  
 

 [1.1] The Effect of the Separate Legal Entity Doctrine  
  

A company accrues the same rights as a natural person, as per s 124 Corporations 
Act. That is, it has legal capacity. 
 
Thus, a company may own property. This was confirmed in Macaura. 
 
A company may choose to limit its legal capacity. However, while this may be 
governed internally, this has no impact on the legal validity of an action in breach of 
such limitation, as per s 125 Corporations Act.  
 

[1.2] Corporate Liability  
 
Corporate Crime 
 
A company may be liable where its officers or agents commit the physical elements 
of the crime, and this was authorised or permitted by the company.  
 
Corporate Tort 
 
A company may be attributed with the civil wrongs of its agents. This may occur in 
two ways; 
(i) direct liability – where the tort has been an act of the company; 
(ii) indirect liability – where the company is secondarily liable for an agent’s 

conduct. 
 
A company may act through identified individuals. However, not every action of an 
individual involved with the company will be classified as an act of the company. 
The individual must have the requisite superiority and authority. This was considered 
in the case of Tesco Supermarket whereby the court held that the actions of a store 
manager were not an action of the company, as a store manager does not exercise 



sufficient control. It must be an individual that is the directing mind and will of the 
company. 
 
Indirect liability may be established with reference to the collective decision making 
mechanisms - procedures, regulations etc. - which are considered an act of the 
company. 
 

[2.0] Exceptions to the Separate Legal Entity Doctrine - Piercing the Corporate Veil 
 
In Australia, the Courts have been reluctant to deviate from the principles in Salomon v 
Salomon. While there is no discernable exceptions doctrine, the common law has established 
the following exceptions; 
 

(i) Fraud and facades; 
(ii) Avoiding pre-existing obligations; 
(iii) Subservient companies as agents. 

[2.1] Fraud and Facades 
 

The Sham Doctrine was considered in the case of Adams v Cape Industries. This case 
involved multiple companies in the Cape corporate group, which were all subject to tort 
litigation. The Court thought it was appropriate to pierce the corporate veil with respect to 
a specific company. It was thought that this company was a mere vehicle for illegitimate 
conduct or profiting. The company had been established exclusively to avoid future 
liability to potential litigants. 

 
Another illustrative case is that of Re Darby. In this case, the Court held that the relevant 
company was a mere “dummy” company formed for the purpose of enabling fraud. 

 

[2.2] Avoiding Existing Obligations 
 

This was considered in the case of Gilford Motor Co v Home. An employee was 
contractually prohibited from soliciting any customers from their employer’s business, 
both during and after termination of their employment. However, upon their exit from the 
company, the employee incorporated a new competing company and notified their former 
employer’s customers, in an attempt to solicit business. The Court held that the corporate 
veil may be pierced where it is a “mere cloak or sham” to avoid existing obligations. 

 

[2.3] Subservient Companies as Agents 
 

If a company is financially or operationally subservient to its parent company, the Court 
may conclude that the company is a mere agent, and thus, lift the corporate veil so that 
the parent attracts liability. 

 
This was considered in the case of Smith Stone v Knight. In this case, a subsidiary 
company was performing work on behalf of the parent company. It was held that, for this 
reason, the parent company was entitled to compensation that they would otherwise not 
have been entitled to. 

 
When deciding the aforementioned matter, Atkinson J held that there were six factors that 
must be considered: 

(i) were the profits treated as profits of the parent company; 
(ii) was the subsidiary appointed by the parent; 



(iii) was the parent the head and brains of the endeavour; 
(iv) was the parent the governing force; 
(v) did the parent company profit from the skill and direction of the subsidiary; 
(vi) was the parent in effectual and consistent control of the subsidiary.  

 
 

This test has been subject to criticism, claiming that it is too simplistic given the nuances 
and complexities of the relationships within a corporate group. In the case of Briggs v 
James Hardy, the Court believed that the above factors ought to be valued appropriately 
to the context of the matter. 

 
 


