
PART TWO: THE EXECUTIVE 

What is the scope executive power? 

➢ S61 of the Constitutions vests executive power in the Crown and extends this to the 

“execution and maintenance of the Constitution and of the laws of the 

Commonwealth”; “in Australia one looks not to the content of prerogative in 

Britain, but rather to s61 of the Constitution” (Re Ditfort, Gummow J).  

o S61 permits the Crown “to undertake all executive action which is 

appropriate to the position of the Commonwealth under the Constitution 

and to the spheres of responsibility vested in it by the Constitution” (Barton 

v Commonwealth, Mason J).  

o Executive powers evolve over time; “s61…is not a locked display cabinet in 

a constitutional museum. It is not limited to statutory powers and the 

prerogative” (Pape, French J).  

o However, s61 is not a species of the royal prerogative and its scope is to be 

measured in context of federalism and Australia’s status as a sovereign 

nation (French J, Ruddock v Vardalis).  

➢ Includes non-statutory executive powers (prerogatives and powers enjoyed as a 

juristic person e.g. power to contract and spend etc.) and statutory executive powers  

➢ All commonwealth administrative decisions are subject to judicial review entrenched 

by s75 (v) (Plaintiff s157).  

Prerogative Powers of the Crown 

➢ Prerogative powers of the Crown include the “residue of discretionary or arbitrary 

authority which at any given time is legally left in the hands of the Crown” (De 

Keyser’s Royal Hotel).  

o No new prerogatives may be created (Burmah Oil v Lord Advocate).  

o Accorded to the Crown under common law and may be codified or 

extinguished by statute.  

➢ Evatt attempted to categorise the prerogative powers of the Crown; 

o Immunities and preferences: priority of Crown debts, immunity from 

ordinary processes of the Courts, presumed immunity from statute 

o Property rights: entitlements to royal metals, fish, treasure trove, ownership 

of the foreshore, the seabed and subsoil and original or radical title to land 

o Executive prerogatives: powers over foreign affairs, power to declare war 

and make peace, powers relating to armed forces, power to conduct inquiries, 

coin money and confer honours, power to prevent aliens from entering 

sovereign territory (and if necessary, detention of aliens), requesting 

extradition, prerogative to grant mercy 

o Other non-statutory executive powers: power to own property, conduct 

research, conduct public relations, conduct inquiries/royal commissions, enter 

into some contracts, incorporate a company to carry out a government 

program (Davis), establish government departments to administer government 

policies (AAP Case).  



➢ As part of the common law, the exercise of prerogative powers can be regulated, or 

supplanted or extinguished by statute. However, it is possible for statutory and 

non-statutory executive power to exist on the same topic. 

Is the exercise of the prerogative justiciable? 

AG v De Keyser’s Royal Hotel  

➢ Held that the courts can consider the existence of a non-statutory executive power and 

even its exercise as per the rule of law.  

Burmah Oil v Lord Advocate 

➢ Confirmed courts have the power to review exercise of prerogative powers.  

Has parliament intended to abrogate the prerogative power? 

• Matter of Construction (Ruddock v Vardalis) 

o Has parliament intended to abrogate the prerogative 

by express words of necessary implication?(Cadia 

Holdings).  

Cadia Holdings Pty Ltd v New South Wales 

➢ At issue was whether the Crown had prerogative right to mine all gold and silver 

deposits, including where those were mixed with other metals. In The Case of Mines 

(1568) it was held that the Crown owns the entirety of the mixed ore. However, the 

Royal Mines Act 1688 provided that no mine containing silver or gold mixed with 

other metals could be a royal mine. 

o Court had to decide whether the 1688 statute abrogated or abridged the 

exercise of the prerogative.  

o Held that “the prerogative of the Crown is not displaced except by express 

words or by necessary implication.”  

o Held that the prerogative had been abridged due to the constitutional 

significance of the 1688 statute and the purpose of the statute to inhibit the 

fiscal pretensions of the Crown and prevent Crown interference in commercial 

activity.  

Ruddock v Vardalis (Tampa Case) 

➢ Issue whether the prerogative power had historically extended to the exclusion of 

aliens and if the power had been displaced by the Migration Act; 

o s61 is not a species of prerogative and the scope of s61 is to be “measured by 

reference to Australia’s status as a sovereign nation and by reference to the 

text of the Constitution itself” (French J).  

o (1) STATUTORY CONSTRUCTION: He further elaborated that courts are to 

approach the question as a matter of statutory construction, including the terms 

in the legislation; “there is no place for any doctrine that a law made on a 

particular subject matter is presumed to displace or regulate the operation of 

the executive power in respect of that subject matter. The operation of the 

law upon the power is a matter of construction.” 



o (2) SIGNIFICANCE OF THE PREREOGATIVE: French J also suggested 

that “the greater the significance of a particular executive power to national 

sovereignty, the less likely it is, that absent clear words or inescapable 

implication, the parliament would have intended to extinguish the power.”  

▪ The statute must displace the prerogative by “express words or by 

necessary implication.”  

▪ Thus, the Migration Act did not abrogate the prerogative because “the 

Act confers power. It does not in the specific area evidence an 

intention to take it away….it is facultative. Its object is control of 

entry.” 

By contrast, Black CJ in dissent argued by historical analysis that a prerogative may be 

extinguished by disuse over a long period of time “because it would be illusory to say that 

parliament in such circumstances, made a choice to leave the prerogative in the Crown’s 

hands.” 


