
To establish negligence, P must establish a duty of care, breach, and causation.  

Duty of Care? 

Established duty? 

Yes: 

The existence of a duty of care is not contentious with D as a _ owing an established duty to P as a _ to exercise 

reasonable care in/to _  

1. Road users to exercise reasonable care to avoid foreseeable physical harm to other road users: Chapman  

2. Duty of manufacturers of consumer products intended for consumption/use in the form in which they issue 

them with no reasonable possibility of intermediate examination before consumption, where 

foreseeable that lack of reasonable care in the manufacturing process might injure the consumer’s person: 

Donoghue 

3. Duty of medical practitioners towards patients, to take reasonable care and skill in diagnosis, advice and 

treatment: Rogers  

4. Duty of occupiers of premises, owed to lawful entrants, to exercise reasonable care and skill to avoid 

foreseeable injury to entrants arising from the physical state and condition of the premises: Modbury 

Shopping Centre  

5. Duty of care of employers to employees to take reasonable care to ensure a safe workplace: Paris  

6. Driver to take reasonable care to prevent harm to their passengers – Imbree 

Simple cases with no established category: 

While there is no established DoC between P & D, the present facts clearly show that [D’s] clear positive act as a 

private individual directly caused physical harm to P.  

Proof of reasonable foreseeability of harm to a class of persons [P] belongs to is thus sufficient to establish a DoC,  

Complex cases (especially omissions): novel case with no clear authority  

With no established DOC between P&D, it must first be determined if the risk of harm was reasonably foreseeable  

Reasonably foreseeable: 

D owes a duty of care where it is reasonably foreseeable that his [act/omission] might harm P. – Donoghue  

P does not need to show that the precise sequence of events was foreseeable, but that harm of the same general 

character was reasonably foreseeable – Chapman, Sydney Water 

[Same general character – (physical injury to other users including rescuers)] 

A risk is reasonably foreseeable if it is not improbable or unlikely – Chapman  

 

Relationship factors? 

Reasonable foreseeability is not always sufficient (Moody), and P must establish salient features of P’s 

relationship with D to establish a duty of care with reference to the following features in a ‘multifaceted inquiry’ – 

Godfrey, Spigelmann CJ 

Geographical proximity – Wagon Mound (No 1)  

Time proximity – Sydney Water would open the floodgates.  

Assumption of responsibility/reliance?  

A relationship between D and P may imply the assumption of a responsibility by D to _. –Modbury 

Such relationships include employer and employee, and school and pupil.  

However, this is still subject to the general rule that there is no duty to prevent a third party from harming 

another, as the common law does not ordinarily impose liability for omissions. – Modbury  

P entered the defendant’s supermarket. It was raining and the foyer was wet, and P slipped and injured himself. 

An existing commercial relationship and reasonable foreseeability establishes a duty of care. - Zaluzna 

Control will be satisfied if D assumed a responsibility for P.  

  



Control? [Was D in control over the risk] – focus on what is relevant 

 D’s lack of control over the source of the risk reduces the likelihood of a finding for DoC. –Sydney Water 

HCA held that Sydney Water had no control over the risk as the tree was growing on land owned by the city 

Council, which held control instead.  

 D lacks statutory powers/cannot force (X) to remedy deficiencies behind the harm. 
The defendant companies lacked control over the risk as D did not have the statutory powers of entry and 

inspection, and could not force land owners to remedy the deficiencies behind the harm. - Graham Oysters 

 D had no control over X’s actions, and X should have taken responsibility for his/her own actions, and the law 

generally does not impose a duty to take positive action to help others where someone has not created or 

materially increased the risk of harm. 

 D is not in control over another’s actions, an individual must take responsibility for his own actions. -Stuart 

Police officers did have statutory power detain someone if they would harm themselves or another, but the 

power was not triggered, and this power did not translate into a duty. Moreover, Police were not in control over 

the individual’s actions if they were the main source of the risk.  – Stuart  

D lacked control over the way rugby matches played on the ground level. –Agar  

 D owes no duty of care to P to prevent harm from third-party criminal conduct even if reasonably foreseeable, 

due to its unpredictable nature. –Modbury, Gleeson CJ [factors: closing, night]  

Imposing such a duty would be “difficult to reconcile with the general rule that one person has no legal duty to 

rescue another” and considerations of “practicality and fairness”. – Modbury, Gleeson CJ.  

Vulnerability/reliance? 

Participants of a physically dangerous pastime cannot rely on the regulators to prevent risk of injury. – Agar  

The autonomy to participate in a game comes with responsibility, and to hold that regulatory body owed a duty of 

care would diminish the autonomy of any person who chose to engage voluntarily in a physically dangerous 

pastime. This would deter those who regulate the pastime from continuing to do so lest they be held liable for the 

consequences of the individual’s free choice, and the choices to available to all would be diminished.  

Prevent an indeterminate liability which borders on the absurd.  

Where D has power to regulate the safety of the working environment, and has control over P, P will be 

vulnerable to and reliant on D exercising control over the risk and preventing it. - Crimmins 

If the public authority has control or assumes a responsibility to help P, P is automatically vulnerable.  

The Council was vicariously liable for the architect and directly liable for negligent failure to review the plan.  

In some cases, the failure of a party to test for faults supersedes the initial liability of the supplier or manufacturer 

of the defective article. Voli  

Entrants are vulnerable and are highly reliant on the architect to have used special care and skill in building.  

The terms of a contract cannot discharge a negligent supplier from a duty of care to persons who are strangers to 

the contract, and cannot directly determine what must be done to satisfy the duty to these people.  

The duty is cast upon by the law.  

Conflicting duties / policy considerations? 

A duty of care cannot be imposed if it is contrary to existing statutory duties, as to do otherwise would create 

incoherence in the law. - Moody  

Subjecting a class of Ps to an unduly large duty imposes an intolerable burden on individual autonomy - Moody 

A government is not subject to a duty of care if there is no criterion for a court can reference to determine the 

reasonableness of its conduct. - Oysters 

A court should not impose a common law duty inconsistent with or undermine statutory duties.  

The Court will be unwilling to intervene in legislative authority.  

The power to exercise statutory power should not be converted into a common law duty, which would conflict 

with the discretionary nature of the legislative power.   

Inappropriate for judicial resolution of the complaints of the reasonableness of governmental conduct, when the 

complaints are political in nature. -Oysters 

 


