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Residency – 

Issue Test Factors Tax Ruling Explain Case law Factors Exemptions/Other notes 

Residency – s6(1) 

ITAA36 

1. Primary Test / Ordinary 

Concepts 

1. Physical presence in Aus, including purpose 

of the visit. 

2. Family and business ties. 

3. Maintenance of a place/abode in Aus. 

4. Social and living arrangement. 

Levene v IRC 

TR 98/17 Does the quality and character of the 

individuals stay in Aus reflect that of a 

visitor who is temporary, or is that person 

establishing a behaviours consistent with 

residing here. 

(Likely/Not likely) 

Levene v IRC 

  

  

 

  

IRC v Lysaght 

  

  

  

  

  

 

 

 

 

 

 

 

Jaochim v FCT 

Resident of UK – retired and sold home and 

business – 2 years lived in hotels in UK – 5 

years lived in hotels UK and OS – 5 months a 

year in UK – was resident. 

 

Partial retirement and move from UK to 

inherited estate in Ireland – sold home in eng 

but remained non-exec director of family 

business – ¼ weeks a month in eng for 

business – was resident 

Migrated to Australia in 1994. Obtained 

employment on various Sri Lankan vessels 

which resulted in him being outside Australia 

for 316 days. His family, who had Australian 

permanent residency, remained in Australia 

during this time. Permanent place of abode 

outside Australia? 

  

Taxpayer was a resident of Australia as he 

maintained a home for his family in Australia 

and, despite his absence, his intention to treat 

Australia as his home had not changed. 

Until he took out a lease on a flat 

in Monte Carlo he was a resident 

for the 7 years in hotels. 

  

  2. Domicile Test (1P

st
P 

statutory test) 

  

The domicile test of 

residency usually applies 

when an Australian 

resident goes to work in 

an overseas country for 

an extended period of 

time. 

·    New place of 

abode 

  

 

- Intended to actually stay in Aus or not 

- Existence of home overseas? 

- Existence of home in Aus? 

- Family and financial arrangements in Aus? 

 

- Emphasis often placed on length of stay 

overseas… Rule of thumb is 2 years = 

substantial period 

 

TR IT2650 

 

Usually applies to an Aus who works 

overseas for an extended period of time. 

(See TR examples in study notes) 

 

FCT v Applegate 

  

  

  

  

  

  

  

  

  

  

  

  

FCT v Jenkins 

 
Sent OS by employer. He returned to 

Australia after 2 years. The taxpayer claimed 

that the salary he earned in Vila was exempt 

from Australian tax being income derived by a 

non-resident from sources wholly out of 

Australia. Could not be considered to have 

resided in Australia under the ordinary 

meaning of the word "reside", Held that the 

taxpayer had a permanent place of abode 

outside Australia. He was therefore a non-

resident in the year of income concerned.  

UNon-resident 

 

 

If an ind’s domicile is Austrlaia 

they are a resident unless the 

commissioner is satisfied that they 

have a Upermanent place of abode 

outside of Aus. 

 

i) Permanent does not have the 

meaning of everlasting or forever, 

but is used in the sense of being 

contrasted to temporary or 

transitory. 

  

ii) Your place of abode is your 

residence, where you live with 

your family and sleep at night. 
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Bank officer moved overseas to work for 3 

years. Fell ill and returned to Aus after 18 

months. Aus home couldn’t be sold before 

leaving, leased instead. Aus bank account 

retained. Was found to be a Unon-resident U due 

to the circumstances (“10 years could not be 

said to be temporary and neither could 3” - 

ruling) 

  

  3. 183 day test rule (2 P

nd
P 

statutory test) 

    A person is actually in Australia, 

continuously or intermittently, during more 

than half of the year, will be a resident. 

  

No cases found – not 

needed 

No cases found – not needed This rule can be dismissed if the 

commissioner is satisfied that:- 

  

1. The person has a usual place 

of abode is outside Australia.; and 

 2. The person does not intend to 

take up residence in Australia. 

  Superannuation Test (3 P

rd
P 

statutory test) 

    A person who is a member of a 

superannuation scheme established by 

deed under the superannuation Act 1990, 

an eligible employee for the purposes of 

the Superannuation Act 1976, or a 

spouse or child of such person is a 

resident of Australia. 

No cases found – not 

needed 

No cases found – not needed Usually limited to persons who are 

Commonwealth government 

employees. 

  

  

Overseas Students: 

A person who comes to Australia for an extended period to carry out a course of study would reside in Australia during that period thereby Usatisfying the primary test of residencyU. As a general rule, overseas 

students pursuing courses of study in Australia, which extend beyond six months will be treated as residents for income tax purposes. 

  

Temporary Residents: 

The taxpayer is an individual who is a resident of Australia for tax purposes but qualifies as a temp. Resident. 

  

You are a temporary resident if you: 

i. hold a temporary visa granted under the Migration Act 1958; and 

ii. are not an Australian resident within the meaning of the Social Security Act 1991; and 

iii. do not have a spouse who is an Australian resident within the meaning of the Social Security Act 1991. 

  

A temp. Resident will pay tax at the Aust. Resident income tax rates on income sourced in Australia. 

  

Medicare Levy: 

·    UForeign ResidentsU do not pay Medicare Levy as they are not entitled to receive any benefits under the Medicare system. 

·    UTemporary residentsU can claim a full exemption for any period for which they have a certificate from the Medicare Levy Exemption Certification Unit of Medicare Australia showing they were not entitled 

to Medicare benefits because they were a temporary resident for Medicare purposes. 

·    UDo not have to pay U Medicare Levy Surcharge if in a Medicare levy exemption category, such as being a foreign resident. 

  

·    Medicare Levy of 1.5% of taxable income. 

·    Medicare Levy Surcharge 

  

NB: can be the case that a person has to pay medicare levy but not entitled to medicare benefits – Medicare levy exception 
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Rules for Companies 

Issue Test Factors Tax Ruling Explain Case law Factors 

Residency – 

Rules for 

Companies 

If it is not incorporated, it must satisfy one of 

the following two tests to be held a resident: 

  

1.      It carries on business in Australia 

and has its central management and 

control in Australia; 

2.      It carries on business in Australia 

and has its voting power controlled by 

Australian residents. 

  

A company is a resident of Australia if it is 

incorporated in Australia. 

  

  

TR2004/15 Does the quality and character of the 

individuals stay in Aus reflect that of a 

visitor who is temporary, or is that person 

establishing a behaviours consistent with 

residing here. 

(Likely/Not likely) 

Malayan Shipping Co 

Ltd v. FC of T 

  

  

 

Koitaki Para Rubber 

Estates v FCT 

  

  

Central management and control was interpreted 

as the actual decision-making which took place in 

Australia. Ordinary course of business: conducted 

in Australia  – was resident. 

 

Conclusion:  Watch Co is resident in Australia 

under the second statutory test as it carries on 

business in Australia (for example, its trading 

activities) and has its Central management and 

control located in Australia. 

  

 

 

 

 

 

 

 

 

 

 

 

Source: 

Foreign residents are taxed on income sourced only in Australia. Therefore income derived by a foreign resident from sources outside Australia is not assessable income. 

  

The meaning of source is generally obtained from case law, however: 

i. there are specific rules relating to source in the ITAA. 

ii. International tax treaties to which Australia is a party may override the domestic principles of source. 

  

UCASE: 

The source of income is what a practical man would regard as a real source of income. 

Nathan v. FCT 

  

  

Determining the source of income requires the income to be categorised. A receipt is generally considered to fall within the categories of: 

i. income from the Usale of goodsU (trading stock) or the sale of property other than goods. 

ii. income from the Uprovision of services. 

iii. Upassive income U in the form of dividends, royalties or interest. 

  

Sale of Goods: 

·  Trading activities takes place 
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o    Where activities are situated in different locations, income to be apportioned between these places 

o    Within the jurisdiction: CoT(WA) v D&W Murray Ltd 

·    Other than trading stock 

o    Depends on the property being sold: 

o    i. Land & Buildings | See Rhodesia Metal v Taxes Commr = NOT SOURCED IN UK 

§  Source is usually where the asset is located. 

o    ii. Other tangible or intangible assets | See Thorpe Nominees v FCT 

§   Source will be determined by reference to a number of factors including, place of contract, place of negotiation and place of payment. 

Services Income: 

·    Generally the place of performance of the services 

o    FCT v French 

§  Payment for services in NZ, source of payment was NZ 

o    FCT v Efstathakis 

§  Residence outweighed the factors supporting that income was sourced outside of Aust. 

o    FCT v Mitchum 

§  Other factors may determine source – place of contract or place of payment 

Passive Income: 

·    Interest income 

o    The source of the interest income is the place where the credit is provided, normally: 

o    i. the place of contracting; or 

o    ii. the place where funds are advanced. 

o    UFCT v Spotless Services. 

·    Dividend Income 

o    Section 44(1) ITAA36: 

i. If the shareholder is a resident then the assessable income includes dividends that are paid out of profits derived by the company from any source. 

ii. If the shareholder is a non-resident then the assessable income includes dividends that are paid out of profits derived by the company from sources in Australia. 

o    UEsquire Nominees v FCT 

§  Determined by the location at which the company paying the dividend derived its profits 

o    Dividends paid by resident company to foreign resident shareholder 

§  Dividend withholding tax 

·    Interest withholding rate: 10% 

·    Dividend withholding rate: 30% 

o    If dividend is fully franked – no withholding tax 

·    Royalty income 

o    Section 6C ITAA36 

o    Where the royalty is an outgoing incurred in an Australian business it will have an Australian source. 

§  FCT v United Aircraft 

  

  

Foreign Employment Income 

·    Section 23AG ITAA36 

·    This exemption is only available where the foreign service is directly attributable to work as: 

                i.         An aid or charitable worker employed by a recognised non-government organisation. 

               ii.         A government aid worker. 

              iii.         A specified government employee, for example defence or police personnel deployed overseas. 

  


