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7. Procedural Grounds of Judicial Review – Procedural Fairness 
 
Implication 
 
Procedural fairness: “notion of flexible obligation to adopt fair procedures which are appropriate and adapted 
to the circumstances of a particular case.” (Kiao per Mason J) 
 
Reasons for natural justice: 

• Better decision making by having relevant information. 
• Procedural rigour leads to diligent and objective decision- making. 
• Increase public confidence. 
• Basic notions of fairness and respect. 

However, natural justice may lead to judicialising administrative decisions making, inefficiency, delay and 
complexity. 
 
Note that “natural justice” is now known as “procedural fairness”.  
 
Steps: 

1. Is procedural fairness owed? 
à consider implication and exclusion 

2. Did the decision-maker breach the requirements of procedural fairness? 
à consider what is required for a fair hearing and whether bias (actual or apprehended) is present 

3. If there was a breach, was it material? Did it deprive the applicant of a fair hearing? 
4. Remedy: denial is a jurisdictional error. 

 
There is a common law duty to accord procedural fairness where an administrative decision affects an 
individual’s “rights, interests or legitimate expectations” (Kioa per Mason J). This is subject to 2 limitations: 

1. Common law duty is subject to statute. 
2. Duty only arises if rights, interests and legitimate expectations* are affected in a “direct and immediate 

way”. 
*Note: “legitimate expectations” are said to be “reasonable” expectations, but today the notion of legitimate 
expectations is redundant since the hearing rule applies to such a wide variety of interests. 
 
It is helpful to start from the proposition that the rules of procedural fairness are presumptively applicable to 
administrative actions (Teoh), but this is subject to: 

• Statutory abrogation; 
• The requirement that individual interests are directly affected (as opposed to public at large). 

 

 

General requirement of fairness – content of procedural fairness: 
• It is a “duty to act fairly” (Kiaa v West (1985)) 
• What is required “depends on the circumstances of the case [look at the facts] and they will 

include, inter alia, the nature of the inquiry, the subject matter, and the rules under which the 
decision-maker is acting” (Haoucher v Minister of State for Immigration and Ethinic Affairs (1990)). 

• What is required may “fluctuate during the course of particular decision making” (Re Refugee 
Review Tribunal; Ex parte Aala [110]). 

 
Considerations that may be relevant to the content of procedural fairness: 

• Statutory context/framework 
• Subject matter, circumstances and the actual effect on the person 
• Urgency 
• Nature of decision-maker and width of discretion 
• Any rules under which the decision maker must act 
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Prior to the following case, procedural fairness was only available when the administrative decision affected a 
right, in a direct way: 
 
* Kioa v West (1985) 159 CLR 550 
 
Facts 
 

• Kiao (K) made an application for further temporary entry permits and permanent entry permits, which 
were refused. 

• K applied for judicial review under the ADJR Act s 5(1) which was dismissed. 
• The Full Court of the Federal Court then dismissed K’s appeal of that decision. 
• K now appeals to the High Court, submitting that the ADJR Act s 5(1)(a) imposes an obligation that 

the rules of natural justice be observed in relation to every decision which the Act applies. 
(1)  A person who is aggrieved by a decision to which this Act applies that is made after the 
commencement of this Act may apply to the Federal Court or the Federal Circuit Court for an order of 
review in respect of the decision on any one or more of the following grounds: 

(a)  that a breach of the rules of natural justice occurred in connection with the making of the 
decision; 
(b)  that procedures that were required by law to be observed in connection with the making 
of the decision were not observed; 
 

Outcome: Appeal allowed – quash deportation order on the ground that a breach of natural justice occurred in 
the making of the decision.  
 
Judgement 
 
Issue 1. Is natural justice/procedural fairness required for every decision relating to the ADJR Act? 
 
Mason J [look to circumstances then statute] 

• The ADJR Act s 5(1)(a) did not oblige a decision maker exercising statutory power to observe the 
rules of natural justice. The applicability of natural justice is determined by looking at the nature and 
circumstances of the decision to be made (and determining whether they are excluded by statute) 
c.f. Brennan J: determined by statutory interpretation. 

 
• There is a common law duty to act in accordance with procedural fairness [584]: 

o Threshold test: Administrative decisions which affect rights, interests (personal liberty, status, 
preservation of livelihood and reputation, and proprietary interests) and legitimate 
expectations – bases for legitimate expectations include license renewal, undertaking or 
representation and regular practice. 

o Subject only to the clear manifestation of a contrary statutory intention 
o Procedural fairness is not required when the decision affects the public generally - does not 

apply to “policy” or “political decisions” 
 

• Procedural fairness “conveys the notion of a flexible obligation to adopt fair procedures which are 
appropriate and adapted to the circumstances of the particular case”. 

 
Brennan J [look to statute] 
 

• When the legislature creates certain powers, the courts presume that the legislature intends the 
principles of natural justice to be observed in their exercise in the absence of a clear contrary intention 
[609]. 
 

Where a breach of procedural fairness may not result in a decision being set aside: 
• Failure to give an opportunity to make a submission on a point that would not have changed the 

actual decision (Fares Rural Meat and Livestock) or would have been decided against the 
applicant (Stead v State Government). 

• Same result reached on a completely independent point, unaffected by the breach of procedural 
fairness (WAFV v Minister). 


