
AUSTRALIAN NATIONAL SECURITY LAW 

Constitutional Background and Heads of Power 

Communist Party Case (1951) 
FACTS: an Act was passed to ban the Communist Party in Australia. The Court had two issues to 

address; (1) whether the law was a valid exercise of the defence power and (2) whether the law 

infringed the separation of powers.  

 HELD by majority 6:1 that the law was invalid; 

o Dixon J held that the declaration of a ‘communist’ to be made 

under the legislation was too vague and subjective and is open to 

opinion. The law, therefore, had no connection with the defence 

power and left these vague decisions open to the Executive.  

o Was it a time of peace or war? The defence power waxes and 

wanes depending on the surrounding circumstances (Stenhouse v 

Coleman). The law might have been valid during wartime, and 

although the distinction between war and peace is unclear in the 

Cold War context, the conditions here did not warrant the measure: 

problem of open-ended war e.g. terrorism (Thomas v Mowbray)  

 Only the supreme emergency of war could allow the 

operation of the power to extend to controlling civil 

liberties and the rights of persons.  

 Dixon J noted that federalism places limits on the defence 

power. He stated that the federal system is not lost during 

wartime and must reassert itself when the war ends.  

o Separation of Powers: The Act itself simply declared the 

Communist Party guilty in the recitals by authorising the Governor 

General to ‘declare’ associations and individuals regardless of 

whether there was a factual connection with the individual and 

subversion. These declarations were unreviewable.  

 As the judiciary is the final arbitrator concerning the 

validity of legislation passed by Parliament, the 

Parliament cannot ‘recite itself into power’ by basing 

legislation upon its own declaration of a constitutional 

fact. The court must satisfy itself of these facts (Fullagar 

J).  

 The law, in this sense, was not directed at 

prohibiting certain kinds of subversive conduct but 

was directly positioned against particular bodies or 

persons by name or classification or characterisation 

so as to adversely affect their civil liberties.  

 In addition, the law contained no objective test for 

establishing liability and would have made the 

conclusion of the legislature final.  



 As Fullagar J stated, ‘a stream cannot rise higher than 

its source.’ This means that the validity of a law cannot be 

made to depend on the opinion of a law-maker. For 

example, a power to make laws with respect to lighthouses 

does not authorise the making of laws with respect to 

anything, which in the opinion of the law-maker, a 

lighthouse.  

 Implied rights to freedom of association were recognised 

by Dixon and Kitto JJ: as the law affects the civil liberties 

of persons who are made guilty by association, without any 

external test of liability, it was disproportionate and beared 

no reasonable connection with a defence purpose.  

o Relationship between defence power and the Executive: This then 

led to the issue of whether the defence power was an exception to 

this rule because of its fundamental importance, the requirement of 

secrecy in defence matters and the political leeway given to the 

Executive over defence matters.  

 This formed the basis of Latham CJ’s dissent.  

 In the opinion of the majority (except Kitto J), in an actual 

'hot' war or grave emergency, the connection between 

action taken under the defence power and the power 

itself could depend solely upon the opinion of an 

administrator that the action was for defence purposes.  

 The courts will generally give great deference to the 

Executive on matters of national security, subject to the 

exceptions in this case: (Dixon J).  

Commentary on the Communist Party Case; 

The case is regarded as representing a high-water mark for liberal constitutionalism (rule of 

law);  

 Dixon J commented that the ultimate source of the doctrine is the rule of law 

enforced by judicial review of legislation: reaffirmed in subsequent cases including 

Plaintiff S157 

 This, at least, is a constitutionally guaranteed minimum which the rule of law 

affords to individual citizens (from Hanks p5).  

 Consequently, legislation deeming a constitutional fact will 

contravene the principle in the Communist Party Case 

 As Winterton (1992) explained, while there are significant 

civil liberty aspects of the decision these should not be 

overstated; 

 The case demonstrates that our freedom depends upon the impartial enforcement 

of the rule of law, of which ‘the courts are the ultimate guardians’ (Winterton 

1992).  


