
Fraud and Mortgagees (Identity of Mortgagor):  

Frazer v Walker: Mrs F negotiated a loan, pretended to act 

for her husband and herself (JTs), forged husband’s 

signature and executed a mortgage. A clerk of the 

mortgagee witnessed Mrs F sign, but did not see the 

husband sign. The RP was innocent of the fraud/not 

wilfully blind of the forgery (although see statutory duties: 

see s 56C).  

Grgic v ANZ: the plaintiff’s son executed a mortgage of 

the plaintiff’s property, and an imposter forged the 

plaintiff’s signature (witnessed by bank). The defendant 

was not party to the fraud nor wilfully blind so title was 

indefeasible.  

s 56C(1) RPA: imposes duties on the mortgagee to take 

reasonable steps (see Regs) to confirm the identity of the 

mortgagor is the same as the person becoming the RP. 

- Part 3A, s 11A RPA Regs: compliance with 

identification procedures (name, birth, address-

ID) 

- s 56(6)(b)(ii): if the mortgagee has actual or 

constructive notice that the mortgagor was not the 

RP, the R-G may cancel the mortgage.  

Fraud and Volunteers (e.g. wills, gifts):  

An interest obtained not bona fide and without 

valuable consideration through fraud (of another) is 

defeasible: s 118(1)(d)(ii) RPA.  

Cassegrain: when Felicity received her title, she derived 

her portion through Claude’s fraud. As she had only given 

nominal consideration i.e. $1 (not valuable consideration), 

her title was defeasible under s 118(1)(d)(ii) RPA. 

Remedies for Fraud:  

 The plaintiff will obtain an equity of rescission for 

fraud (mere equity)  

 The Court may order the R-G to correct the register 

in favour of the plaintiff under s 138A  

Actions in Personam:  

Argue in alternative if title is not defeasible.  

Indefeasibility in no way denies the right to bring an 

action against the RP for a claim in personam, founded 

in law or equity, for such relief as a court acting in 

personam may grant: Frazer v Walker  

Note: a successful action in personam will only attract 

personal remedies (e.g. damages for breach of contract).  

Cause of action for mistake: unconscionably retaining a 

more valuable lot of land than had been promised under 

the contract (Luckacks v Wood). 

Breach of Trust: by taking a transfer of land based on 

their agreement to honour the prior interest, a constructive 

trust arose in favour of the prior interest holder. They thus 

had a personal equity enforceable against the respondent 

for breach of trust (Bahr v Nicolay).  

Breach of Contract: the plaintiff’s husband doubled the 

value of the mortgage his wife had executed, without her 

consent. No fraud could be brought home to the mortgagee, 

however Mrs Gosper had an action for breach of 

contract—the mortgagee was in breach by producing the 

CT to secure the mortgage variation without her consent 

(Mercantile Mutual Life Insurance v Gosper).  

Equitable Estoppel:  

ii) a legitimate expectation of an interest in land; 

iii) encouragement by the defendant (inducement); 

iv) and detrimental reliance, or expenditure of moneys: 

Inwards v Baker, as modified in Crabb  

Remedies: the remedy for estoppel is discretionary, and 

may only be compensation (Giumelli). In Giumelli, 

compensation was awarded because of the complex family 

relationships. In Inwards, a right to ‘life-long occupation’ 

was awarded as he built a small home on the 

property/exerted significant time and money maintaining 

this home.  

Inconsistent Legislation (e.g. charges over land) 

The RPA is vulnerable to express or implied repeal by later 

legislation if the later legislation contains clear language 

indicating that its provisions were intended to override the 

RPA: South-Eastern Drainage.  

Q: What is the extent of the inconsistency? 

s 42(3) provides that the indefeasibility provisions prevail 

over any inconsistent Act unless expressly provided. 

- Express intention prior to 2009: This provision 

only applies to Acts prior to 2009—it would be 

unconstitutional if it applied after 2009, as 

Parliament cannot bind itself: South-Eastern 

Drainage  

- Express or implied post-2009: statutory 

construction to find an express or implied 

intention to override Torrens: South-Eastern 

Drainage  

South-Eastern Drainage: legislation applied to drainage 

systems in SA and provided a first charge over the land. 

This repealed the RPA to the extent of the inconsistency. 

Hillpalm: the later statute may create only rights in 

personam, which do not interfere in the title of the RP (and 

thereby override Torrens). 

Error on the Folio: 

Disputes occur when the whole of the interest is not 

recorded on the CT, indefeasibility extends behind the 

folio to determine the extent of the interest: Bursill  

Bursill: the CT acquired by Bursill was subject to an 

easement which allowed the neighbour to own a portion of 

space above the right of way, but only the right of way was 

recorded on the register. Did the description in the folio 

prevail over the CT? HC held that indefeasibility of title 

attaches to the whole of the description of the interest 

recorded in the folio: a prudent purchaser would have made 

reasonable searches to determine the extent of the 

easement (Windeyer J).  


