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Week 2 – Corporations Power 

Readings: Corporations Power 
● Strickland v Rocla Concrete Pipes (Concrete Pipes Case): 

○ A law requiring the registration of trading agreements restrictive of trade to which a foreign corporation 

or a trading or financial corporation formed within the limits of the Commonwealth is a party, and 

requiring the corporation to give particulars of such an agreement under penalty of a fine for failing to do 

so, appears to me clearly to be a law with respect to corporations of the kind described. 

○ This case meant the Commonwealth could enact trade practices legislation by relying chiefly on s 51(xx). 

 

Which corporations come within Commonwealth power under s 51(xx)? 

● Constitutional Corporations: Foreign, trading and financial. 

● Cannot be construed as a constitutional corporation unless it is incorporated under the Corporations Act 2001. 

● Foreign: 

○ New South Wales v Commonwealth (Incorporation Case): 

■ To fall within the foreign corporations limb, a corporation must be formed outside the limits of 

the Commonwealth. 

 

● Financial: 

○ State Superannuation Board of Victoria v Trade Practices Commission: 

■ A corporation is a financial corporation if it engages in financial activities. 

■ Its financial activities need not be its predominant activities, but need only form a substantial 

proportion of its total activities. 

● Financial company is involved with dealing in finance for commercial purposes, whether 

by way of making loans, entering into hire purchase agreements or providing credit in 

other forms. 

■ For a corporation which has not begun, or has barely begun, to carry on business, the purpose 

test might be decisive. 

● Fencott v Muller: 

○ In the absence of any current activities, the character of the corporation should be determined by the 

purposes for which it was created. 

 

● Trading: 

○ Adamson’s Case: 

■ A corporation may be found to be a trading corporation if it is involved in substantial trading 

activities. 

■ Not every corporation which is engaged in trading activity is a trading corporation - the trading 

activity of a corporation may be so slight and so incidental to some other principal activity that it 

could not be described as a trading corporation. 

■ The concept of trading is not limited to buying and selling at a profit; it extends to business 

activities carried on with a view to earning revenue. 

● The trader is sometimes inspired by altruism. 

■ The fact that no part of the club’s revenue or profit can be distributed to the members is a 

circumstance to be taken into account in deciding whether it is a trading corporation, though in 

my judgment it is outweighed by other considerations which point to the conclusion the the entity 



is a trading corporation 

■ There is no reason why an incorporated club which is heavily engaged in trading activities should 

not be held to be such a corporation, despite the fact that its trading activities are related to its 

character as a club and that it provides social functions, amenities and services for its members. 

○ Superannuation Board of Victoria v Trade Practices Commission: 

■ A trading corporation whose trading activities take place so that it may carry on some other 

primary or dominant undertaking (which is not trading) may nevertheless be a trading 

corporation. 

○ Tasmanian Dam Case: 

● Operations largely conducted in the public interest. 

● Facts show that the Commission sells electrical power in bulk and by retail on a very large scale. 

This activity in itself designates the Commission as a trading corporation. 

 

● New South Wales v Commonwealth (Incorporation Case): 

○ The corporations power extends only to corporations already existing. It is not a power to create 

corporations. 

○ To fall within one limb of the power, a corporation must satisfy two conditions: it must be formed within 

the limits of the Commonwealth and it must be trading or financial corporation. 

■ To fall within the other limb, it must be a foreign corporation - that is, formed outside the limits 

of the Commonwealth. 

○ The words ‘formed within the limits of the Commonwealth’ exclude the process of incorporation itself. 

○ The Commonwealth cannot rely on s 51(xx) to enact a national corporations law. Instead, the 

COmmonwealth was driven to rely on the cooperative arrangements with the States. 

 

Reach of the Corporations Power  

● Actors and Announcers Equity Association v Fontata Films: 

○ A law may be one with respect to a trading corporation, although it casts obligations upon a person other 

than a trading corporation. 

○ Power is not confined to any nexus with trading activities. 

● Tasmanian Dam Case: 

○ It is enough that the law has a real relationship with the subjects of the power; it matters not, when the 

power is not purposive, that the object of the exercise is to attain some goal in a field that lies outside the 

scope of the Commonwealth power. 

○ A law which prohibits trading and foreign corporations from doing an act is a law about trading and foreign 

corporations, notwithstanding that it is also a law about the act which is prohibited. 

● Re Dingjan: Ex parte Wagner: 

○ Although laws that regulate the activities, functions, relationships or business of corporations are clearly 

laws with respect to corporations, the power conferred by s 51(xx) also extends to any subject that affects 

the corporation 

■ As long as the law in question can be characterised as a law with respect to trading, financial or 

foreign corporations, the Parliament of the Commonwealth may regulate many subject matters 

that are otherwise outside the scope of Commonwealth legislative power. 

○ It is not enough that the law should refer to the subject matter or apply to the subject matter. The law 

must have a relevance to or connection with a s 51(xx) corporation. 

○ Determining whether a law is ‘with respect to’ a head of power: 



■ 1. The character of the law must be determined. 

● Done by reference to the rights, powers, liabilities, duties and privileges which it creates. 

■ 2. LOOK TO WORK CHOICES FIRST 

● A judgment must be made as to whether the law as so characterised so operates that it 

can be said to be connected to a head of power conferred by s 51. 

○ In determining whether the connection exists, the practical as well as the legal 

operation of the law must be examined. 

○ If a connection exists between the law and a s51 head of power, the law will be 

‘with respect to’ that head of power, unless the connection is so insubstantial, 

tenuous or distant that it cannot sensibly be described as a law with respect to 

the head of power. 

■ If a law regulates the activities, functions, relationships or business of a s 51(xx) corporation, no 

more is needed to bring the law within s 51(xx). 

● If by reference to the activities or functions of a s 51(xx) corporation, a law regulates the 

conduct of those who control, work for, or hold shares or office in those corporations, it 

is unlikely that any further fact will be needed to bring the law within the reach of s 51(xx). 

■ It is not enough to attract the operation of s 51(xx) that the law merely refers to or operates upon 

the existence of a corporate function or relationship or a category of corporate behaviour. 

● The activities, functions, relationships and business of s 51(xx) are not the constitutional 

switches that throw open the stream of power conferred by s 51(xx). 

● It is of the nature of the power that it is a power to make laws with respect to corporate 

persons, not with respect to functions, activities or relations. 

■ So where a law seeks to regulate the conduct of persons other than s 51 (xx) corporations or the 

employees, officers or shareholders of those corporations, the law will generally not be 

authorised by s 51(xx) unless it does more than operate by reference to the activities, functions, 

relationships or business of such corporations. 

● A law operating on the conduct of outsiders will not be within the power conferred by s 

51(xx) unless that conduct has significance for trading, financial or foreign corporations. 

○ The conduct must have some beneficial or detrimental effect on trading, financial 

or foreign corporations or their officers, employees or shareholders.  

● Work Choices: 

○ Gaudron J, as adopted by the majority: 

■ The power conferred by s 51(xx) of the Constitution extends to the regulation of the activities, 

functions, relationships and the business of a corporation described in that subsection, the 

creation of rights, and privileges belonging to such a corporation, the imposition of obligations on 

it and in respect of those matters to the regulation of the conduct of those through whom it acts, 

its employees and shareholders, and also the regulation of those whose conduct is or is capable 

of affecting its activities, functions, relationships or business. 

 

 

Video Notes 

Adamson’s 

● Mason J - 

○ Legislation would only apply if the sporting corporations were construed as trading corporations. 

○ Trading corporation: A description or label given to a corporation when its trading activities form a 



sufficiently significant proportion of its overall activities as to merit its description as a trading corporation. 

■ The trading activity may be so slight and so incidental to some other principal activity that it could 

not be described as a trading corporation. Whether the trading activities of a particular 

corporation are sufficient to warrant its being characterised as a trading corporation is very much 

a question of fact and degree. 

■ Fact and degree: 

● Need to look at the facts closely in each case. 

○ Facts: 

■ Purpose is the promotion, control, management and encouragement of Australian Rules football 

matches and competitions 

■ Large amount of profit went back to clubs in the league. 

■ Activities - income from selling tickets, memberships, broadcasting rights, sponsorship and 

advertising, catering, car parking. 

● Concluded these activities were substantial and therefore primarily a trading corporation. 

● WA income to be applied solely to fostering AFL and no part of profits were to be 

distributed to members. 

● Outweighed by the fact that it engaged in substantial trading activities. 

● To determine whether something is a trading/financial corporation, you ask whether it engages in substantial 

trading/financial activities. 

○ If it doesn’t yet have any activities, then you can look to the purpose of the corporation. 

Work Choices 

● Re Dingjan; Ex parte Wagner: 

○ A law operating on the conduct of outsiders will not be within the power conferred by s 51(xx) unless 

that conduct has significance for trading, financial or foreign corporations. 

● Work Choices: 

○ A law requiring all corporations to do, or refrain from doing something, is likely to be within the scope of 

the corporations power. 

○ Regulates conduct with persons connected with corporations: 

■ ‘as those through whom the corporation acts’: 

● Such as directors, employees and shareholders.  

● Qualified by the phrase, in respect of those matters  

● Corporations power cannot be used to regulate all aspects of the lives of corporations’ 

employees. 

● Only those aspects of their conduct that relate to matters such as the activities and 

functions of corporations.  

○ Majority rejects limiting scope of corporations power re fed balance 

 

 


