
MENTAL ELEMENTS OF MAKING A WILL 
Age 

• 1st test of capacity  
• In Western Australia you must be over the age of 18 in order to make a will. (S 7 Wills Act) 

 
Mental Capacity 

• You need to have mental capacity in order to make a will 
- Presumption of capacity  

 
• You must be of “sound mind, memory and understanding”  

- Banks v Goodfellow – Test  
§ Understand the nature of a will. 
§ Exercise some sort of moral judgement about how you will dispose of 

property. 
§ The incapacity must effect the way you dispose of property 
§ Insane Delusions may affect capacity  

• Concerned about capacity à get some medical evidence 
- Can get medical practitioner to sign affidavit to confirm person’s capacity 
- Evidence of capacity means medical practitioner can evidence the will  

• You must take instructions directly from the client (not third party) 
• Starting point is always does a person have capacity  

 
• Insane delusions: 

- Up to the court to determine whether someone lacks capacity after you execute the 
will  

§ Psychiatric/medical findings can assist but ultimately legal test  
 

- Bull v Fulton –insane delusion can affect a will  
§ Elderly lady who made a number of wills over the years  
§ 2 nephews who had done her legal work for free 
§ For many years she had included her nephews but a bit later she thought her 

nephews were trying to deceive herà thought they had forged her signature  
§ No foundation to the belief her nephews were doing the wrong thingà insane 

delusion  
§ Court said mere existence of delusion doesn’t deprive testator of capacity  
§ Ask ‘were the delusions of such a nature that they had direct bearing on the 

provisions of the will?’ 
• This case yes – the delusion had a direct bearing on the provisions of 

the will and therefore will à INVALID  
§ HELD: 

• If testatrix had taken them out as beneficiaries and left them as 
executives then hard to prove the delusions influenced what was her 
interest à will may still be found valid BUT because she completely 
took them out- delusions did affect her understanding and the nature of 
the dispositions made in her will and was set aside on this basis  

• Delusion was defined as ‘a belief, which is not true to fact, which 
cannot be corrected by an appeal to reason, and which is out of 
harmony with the individual’s education and surroundings” 

• Mere existence of a delusion would not make testator lack capacity  
• Question- were the delusions were of such a nature to have a direct 

effect on the will? 
 

 
 



 
FORMAL REQUIREMENTS 

 

 
Writing  

§ A will must be in writing. 
§ The writing does not necessarily have to be on paper  

o Written on wall à Estate of Slavinskyj (1989) 
o Any form à Hudson v Barnes (1926) 

§ Writing must be evidenced as to whether deliberate or not  
 

Signature 
§ The testator must place some mark on the will with the intention that it be his/her signature. 

- Dodd v Lang (1989) 
§ Testator suffering from burns and knew was going to die  
§ Solicitor and nurse were present in writing whilst testator was there 
§ Testator made a mark on the will and when he did this he lapsed into 

unconsciousness  
§ Died before he was able to ‘sign’ the will 
§ Will could not be admitted to probate àA partial signature wont suffice  
§ Requirement of signing is very strict  
§ Solicitor should have asked for permission to sign on testators behalf  

*Below point should have been done* 
- Wills Act s 8(b) – can be signed by someone else at the direction of the testator and 

in his presence. 
 

§ Position of signature  
- WA says that the signature needs to be on the face of the will  
- Most jurisdictions say signature must be at foot or end  
- Wherever the signature is placesà INTENTION that it’s the signature on the face of 

the will  
- Wills Act s 8(b) 
- Will of Spence (1969) 

§ Signature was on page 4  
§ Judge said that face of will must be on the intention of the person signing it  
§ He intended his signature to be on the face of the will  

- In the Goods of Mann [1942] 
§ Signed & witnesses on the envelope à did recognise the acknowledgment of 

the will  

Section 8 – Wills Act 

8. Execution generally  

  Subject to sections 17 and 20 and Parts X and XI, a will is not valid unless —  
 (a) it is in writing; 
 (b) it is signed by the testator or signed in the testator’s name by some other person in the 

testator’s presence and by the testator’s direction, in such place on the will so that it is 
apparent on the face of the will that the testator intended to give effect by the signature 
to the writing signed as the testator’s will; 

 (c) the testator makes or acknowledges the signature in the presence of at least 
2 witnesses present at the same time; and 

 (d) the witnesses attest and subscribe the will in the presence of the testator but no 
publication or form of attestation is necessary. 

 



 
REPUBLICTION & REVIVAL 

A will can be republished in 2 ways: 
1. By the re-execution of the will within general will making formalities; or  
2. By the making and execution of a codicil in line with the formalities.  

 
§ Republication of a will= actual confirmation of the will  
§ Makes the will take effect as if written at date of republication, not the date it was written. 
§ General principal àrepublication operates to bring the date of the will up to the date of 

republication.   
§ Consequences when change of persons fitting the description in the will at the date of 

republication or a change to the property in existence at the date of republication. 
 

Requirements of republishing  
 
Intention to republish: 

§ ALWAYS need an intention to republish  
§ Re-execution 

- Raises the presumption that testator intended to republish  
§ Codicil  

- Mention/Reference the will in the codicil to show intention.  
- No reference to the will in the codicil à republication will not occur  

 
Effects of republication 
 

§ Technical effect of republication = to invalidate a gift which was valid at date of actual will à 
republication will not necessarily invalidate the gift if it wasn’t the intention of the testator 

§ Hawkins v Perpetual Trustee Co Ltd (1960) 
o Judicial expressions should be treated as giving effect to the testator’s intentions  
o Should not be used to actually invalidate the gift if that wasn’t intention of the testator 

  
Changes in persons: 

§ A description of a person or persons in a will applies to the person or persons fitting that 
description at the date of republication  

§ Re Hardyman à leaving a gift to the wife of the testators cousin  
- At time of publication testator knew the wife had died  
- Cousin had re married at the time of the codicil  
- HELD: 2nd wife would get the gift  

 
Changes in property:  

§ Every will is to be construed with reference to the real estate and personal estate 
comprised in it as it had been executed immediately before the testators death  

§ Subject to contrary intention  
§ Property will usually be construed as to what was in existence at the time of republication  
§ Re Reeves [1928] 

- Testator left interest in ‘present lease’ 
- At time the will was executed the lease had an unexpired term of approx. 3.5 years 
- After expiry a new lease was entered into for 12years  
- Codacil was made republishing the will  
- HELDà the republication of the will was to be brought down to the date of 

republication so that interest left in the will included the interest of the new lease  
 

Unattested alterations: 
§ Republication can validate alterations that have not been attested à alteration must be 

finaly and not merely deliberative – made before the execution of the codicil  


