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TOPIC 1: TERMS 
 

 
EXPRESS TERMS: (I) IDENTIFYING TERMS 
 
Oral terms 

● For an oral statement to be binding as a term of the parties’ contract, the statement must have 
been made as a promise and intended by the parties to be part of their contractual agreement. 

● After deciding whether or not it’s a mere term or representation, collateral contract applies when 
parole evidence rule applies (i.e. when agreement is wholly in writing). 

● Oral statements made during negotiations can have contractual force (subject to the parol 
evidence rule and entire agreement clauses), provided they are categorised as promissory, rather 
than representational.  

● If the statements are promissory, then breach of contract is the available cause of action with 
damages and/or termination as the compensation. If the statements are representational, then 
Misrepresentation or misleading or deceptive conduct are the causes of action with rescission or 
remedies under the Australian Consumer Law as the forms of compensation. 

● Tests:  
○ Language used: Words such as 'promise', 'guarantee' would indicate a promissory 

intention, whereas more vague words would indicate to the contrary (JJ Savage & Sons 
Pty Ltd v Blakney). 

■ To establish a collateral contract, the statement needed to be promissory in 
nature, and made with intent to induce the entry of the other party. This 
statement, as mentioned above, is not promissory in nature; words indicated only 
‘an expression of opinion’ as the result 'of approximate calculation based on 
probability' 

○ Relative expertise:  A statement made by a party with expertise to an inexperienced 
person is more likely to be promissory than a statement made by a party considered as 
'inexperienced', or statement made between two highly experienced dealers (Oscar 
Chess Ltd v Williams). 

■ Due to the defendant’s position of power, and ability to check, his statement is 
considered promissory. (Dick Bentley) 

○ Importance of the statement: A statement which appears to be highly significant to the 
transaction (these are often identifiable as specific requests made by a party) is more 
likely to be considered a promissory (Van den Esschert v Chappell) 

○ Written agreement overrides oral terms: Equucorps 
 
Incorporation by notice - When must term be incorporated? 

● Incorporate before formation of contract: Oceanic Sun 
○ Terms must be made available before, bound only by the ones before the contract was 

finalised 
○ A condition printed on a ticket is ineffective to alter a contract of carriage if the ticket is 

issued after the contract is made 
● Must know of terms: SE Railway v Parker 

○ Reasonable steps must be taken to bring the terms to the notice of the party to be bound 
(Thornton v Shoe Lane Parking Ltd).  
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○ This doesn't mean the Offeree had to have read them - the mere knowledge of the 
Offeree that the document contains contractual terms will mean the terms will be 
incorporated (Parker v South Eastern Railway Co). 

● Reasonable notice (of a fair opportunity): Thornton 
○ The acceptance takes place when the customer puts his money into the slot. The terms 

of the offer are contained in the notice placed on or near the machine stating what is 
offered for the money. 

○  The customer is bound by those terms as long as they are sufficiently brought to his 
notice beforehand, but not otherwise.  

○ He is not bound by the terms printed on the ticket if they differ from the notice, because 
the ticket comes too late. The contract has already been made. 

○ Thus, only the terms on display outside the parking garage are incorporated. 
● Onerous terms/red hand rule:  

○ Special notice is explained as that which will fairly and reasonably bring the terms to the 
attention of the Offeree (Baltic Shipping Co v Dillon (The Mikhail Lermontov) 

■ "I would say that there was more, before the time fixed, that the carrier could 
have done to bring the unusual provisions at least to the notice of the passenger. 
At the very least it could have drawn ti attention, on its booking form, the fact of 
the limitation of liability for personal injury and damage to luggage 

○ You must bring enough attention to onerous terms if they are small: Interphoto 
■ On the bottom of the bag they had a small ticket that said if you’re overtime it’s 5 

pounds per day per item, which they didnt bring enough attention to 
○ Spurling v Bradshaw: onerous terms when deviating, not conforming to contract 

■ I quite agree that the more unreasonable a clause is, the greater the notice which 
must be given of it. Some clauses I have seen would need to be printed in red ink 
on the face of the document with a red hand pointing to it before the notice could 
be held to be sufficient.  

 
Written documents 
 
 
L Estrange v Graucoub 

● a party will be bound by the terms contained in a contractual document which they have signed 
whether or not they have read the document 

 
Toll v Alphapharm 

● a signature has a legal effect of reading and accepting the contract, regardless of whether the 
party actually did so. 

● The signature also releases the Offeree from having to give 'reasonable notice' of terms and 
conditions. Requiring to sign on terms clearly displayed is giving the 'maximum' notice. 

● “Legal instruments of various kinds take their efficacy from signature or execution. Such 
instruments are often signed by people who have not read and understood all their terms, but 
who are nevertheless committed to those terms by the act of signature or execution 

 
Contractual documents: Curtis 
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