
 
Week 5 –Regulation 
 
Problems with Markets - This argument assumes that competition is vigorous, however there are also 
negatives associated with free markets 

• Monopolies may arise where forces of competition are not sufficiently vigorous 
• Unequal distributions of income may result in poverty for some 

Two important cases where profit maximisation is not efficient 
• Where there are externalities that are not paid for - pollution and congestion 
• Where there exists an asymmetry of information between buyer and seller - the practice 

of medicine, used cars, the safety of working conditions 
Problems with the Law 

Time Lag – it is necessary to wait till something bad has happened before anything can be done about 
it. 
Litigation not suitable for continuing problems – silly to keep on going to court over same problem 
e.g. pollution 
Civil Law often not suitable – (i.e., costs of pollution low for individual and so it does not pay to 
bring actions’)  
 
Limitations with making Laws 

• Lack of Consensus with many Values – unsatisfactory way to deal with social problems 
(i.e. use of nuclear power and depletion of natural resources). 

• Players have more knowledge than regulators  
• Lack of Consensus about cause and effect of (1) Law unenforceable, (2) law not 

supporting values – laws so vague that they are unenforceable and rules that are 
enforceable have lost touch with the values they aimed to protect. 

• Costs of enforcing the law may outweigh the benefits 
• Weakness and ineffectiveness of regulatory bodies 
• Problems concerning the Law of Torts – problems in establishing: fact of injury, extent 

of injury and responsibility for injury 
 
Self-Regulation – businesses or corporations (or groups of businesses or corporations) regulating 
their own behaviour. 
Problems with Self-Regulation: divergence between a corporation’s interests and the interests of the 
wider community.  

§ Prisoners Dilemma - The strategy of not contributing to the cost of a public good dominates 
the strategy of paying for it, in the sense that no matter what other firms do, the particular 
firm will be better off if it does not contribute.   

§ Assurance Problem – in relation to the prisoner’s dilemma, an individual corporation 
refrains from contributing because it cannot obtain the assurance that other corporations will 
contribute their fair share. 

Levels of Self-Regulation 



§ Individual Business Level – relying on an individual entity to regulate their own conduct in 
the public’s interest. 

§ Industry Level - The problem with self-regulation by industry bodies is that industry bodies 
constituted in such a way that they have the powers to prevent trade abuses, will at the 
sometime have the kinds of powers that could be utilised to restrain free trade – has the 
potential to be anti-competitive. 

 
Regulatory Pyramid (Braithwaite) – a system of regulation that nurtures virtue. It assumes that laws 
go beyond what is required. It stipulates that regulation should first attempt to solve the problems by 
persuasion and dialogue. 

§ Reasons for Non-compliance – assumes that non-compliers are not because they do not wish 
to comply, but because they are incompetent to comply. 

§ Deterrence Trap – penalties may be too small for advantage gained from non-compliance 
o Increasing penalties would bankrupt organizations and affect the innocent parties 

Braithwaite’s Pyramid – escalating deterrent response - 
This model economises on 
motivation - can be responsive to various underlying 
motivations 

• Strategies at the top of the pyramid necessary 
for the success of strategies further down 

• Effective use of limited resources of regulator 
because the bottom of the pyramid strategies 
are relatively inexpensive  

 
Corporate Regulation in Australia – three most important federal legislation regulating business 
behaviour in Australia: (1) Corporations Act 2011, (2) Competition and Consumer Act, 2010, (3) Fair 
Work Act 2009. 
Australian Securities and Investment Commission – enforcer of company and financial services law 
to protect consumers, investors and creditors 

§ Directors responsibilities under the Corporations Act 2011, requires directors to behave: 
honesty, with due care and diligence and not to improperly use information. 

Fair Work Commission – national workplace relations tribunal aimed to carry out: minimum wages, 
employment conditions, enterprise bargaining, industrial actions, dispute resolution, termination of 
employment etc. 
Australian Consumer and Competition Commission – regulating anti-competitive behaviour and 
unfair market practices. 
 
Administrative Settlements – next level of enforcement on the ACCC compliance pyramid, for 
matters beyond preliminary investigations. These settlements take the form of a court enforceable 
undertaking. 
 



Week 6 – Corporate Governance and Regulation 
Corporate Governance is a system by which companies are directed and managed It influences how 
the objectives of the company are set and achieved, how risk is monitored and assessed, and how 
performance is optimized. 
Importance of Corporate Governance – investors only invest with if they are confident about the 
corporate governance of a company (i.e. capital utilized properly, or as being advertised). 
 
Effective Basis for Corporate Governance - The corporate governance framework should promote 
transparent and efficient markets, be consistent with the rule of law and clearly articulate the division 
of responsibilities among different supervisory, regulatory and enforcement authorities. 
 
OECD Principles – focus on governance problems that result from the separation of ownership and 
control and aims to promote transparency, integrity and the rule of law. 
OECD Principles of Corporate Governance (2004) 
1. Ensuring the basis for an effective corporate governance framework 
2. The rights of shareholders and key ownership functions 
3. The equitable treatment of shareholders 
4. The role of stakeholders in corporate governance 
5. Disclosure and transparency 
6. The responsibilities of the board 
 
ASX Corporate Governance Principles and Recommendations (July 2014) 

§ Principle 1: Lay solid foundations for management and oversight   
§ Principle 2: Structure the board to add value   
§ Principle 3: Act ethically and responsibly   
§ Principle 4: Safeguard integrity in corporate reporting - Recommendation 4.1 have an audit 

committee of which at least 3 members are independent. 
§ Principle 5: Make timely and balanced disclosure   
§ Principle 6: Respect the rights of security holders 
§ Principle 7: Recognise and manage risk   
§ Principle 8: Remunerate fairly and responsibly 

	
Recommendation 1.5 – A listed Entity should: 

§ Have a diversity policy which includes requirements for the board or a relevant committee to 
set measurable objectives for achieving gender diversity and to assess annually both the 
objectives and the entity’s progress in achieving them. 

§ Disclose that policy or a summary of it; and 
§ Disclose at the end of each reporting period the measurable objectives set. 

Application of the Principles – ASX does not make the recommendations compulsory, they are 
merely guidelines as it is not a “one size fits all” approach. 

§ The guidelines should be used as a focus for re-examining a company’s corporate governance 
practices. 

Disclosure Requirements – under ASX listing rule 4.10, companies are required to provide a 
statement in their annual report disclosing the extent to which they have followed these best practice 
recommendations.  Must also give reasons for why they haven’t followed certain recommended 
practices. 
 
OECD and ASX principles – doesn’t differ much, ASX’s guidelines are more specific about putting it 
into practice than the OECD’s. Both sets of principles are made upon the acceptance of the narrow 
view. 

§ Both sets of principles are aimed to provide increased protection for shareholders’ interests.  
 
Globalisation and Regulation – raises issues for the regulation of Australian businesses in two ways: 



§ Impact of globalization on the regulation of businesses within Australia 
§ Problems in regulating Australian businesses operating outside Australia 

Within Australia Outside Australia 
§ Globalized economies compete to attract investment 

and employment. 
§ A certain level of regulation is attractive to most 

businesses - In Nigeria because of political and social 
instability international investment apart from 
investment in oil is virtually non-existent 

§ Too much regulation is not attractive to many 
businesses- The of the Australian ship that was refitted 
in Bermuda and will sail under that flag with a 
Ukrainian crew     

§ Australia needs an internationally competitive 
regulatory framework 

§ Australian companies operating in 
developing countries will typically be 
less legally constrained in respect of 
wages, health and safety and 
environmental standards. 

§ Arguments that the Government should 
implement standards for these 
companies operating outside Australia. 

§ Absence of enforceable international 
regulation would place Australian 
Businesses at a competitive 
disadvantage. 

The Assurance Problem - Australian companies may be willing to observe higher standards 
when operating in developing countries but only if they are assured that their competitors are 
observing those same higher standards. 



Week 7 – Environment 
Tradition view – the views on nature are unlikely to become a subject to criticism in a world with a 
small human population, that is non-industrialised and contains vast tracts of wilderness. 
Contemporary Situation – man’s impact on the environment is a matter of utmost concern, as there is 
an increasingly vast human population and technology shapes and changes the environment in 
significant ways. 
Impact on the Environment: 

• changing the course of large rivers by damming 
• controlling pests with crop dusters 
• the production of chemical propellants that damage the ozone layer 
• changing the physical environment with mining projects 
• using the Amazonian rain forests for their timber resources (and so diminishing the 

quantity of oxygen producing foliage) 
Tragedy of the Commons – the pursuit of self-interests does not contribute to the common good, but 
rather makes everyone worse off.  
Lack of Consensus – difficult in formulating environmental protection policies as there is little 
consensus within communities concerning the environmental standards that are appropriate. 
 
Future Generations – it is argued that it is not necessary to consider the welfare of future generations 
as future generations may have the solutions to problems that current generations do not. However, 
there is no assurance that future that future generations will have those solutions. Additionally, it is 
not justified to create problems for those not born yet. 
 
Brundtland Report (1987) – introduced the concept of “Ecological sustainable development”: the 
development that meets the needs of the present without compromising the ability of future 
generations to meet their own needs. 

§ Attempts to integrate economic, social and ecological criteria (gives weightings to the 
requirement of future generations). 

Australian Government Influenced by the Brundtland Report – introduced, The Environment 
Protection and Biodiversity Conservation Act 1999 provides the framework for a systematic national 
approach to environmental management. 

§ Objectives of the Act (Sect 3) – to protect the environment, to promote ecologically 
sustainable development, to promote conservation. 

§ Principles of ESD (Sect 3A) – decision making processes should integrate long-term and 
short-term economic, environmental, social and equitable considerations. 

 
Kyoto Protocol (1992) – international treaty among developed countries to limit greenhouse gas 
emissions. 

§ Source = something that adds greenhouse gases to the atmosphere (i.e. burning fossil fuels) 
and a Sink = something that removes or stores greenhouse gases (i.e. growing vegetation). 

o Both these factors are considered when measuring a country’s output and targets. 
Pascal’s Wager  

 God Exists God Does Not Exists 
Wager God Exists Huge Positive Small Negative 

Wager God Does Not Exist Huge Negative Small Positive 
• Pascal argued that it was rational to run your life as though God existed even in the 

absence of total certainty because of the payoff matrix. 
• A similar argument can be mounted for running things as though global warming is 

occurring even in the absence of total certainly. This is the starting point of both the Stern 
and Garnaut reports 

Stern Report (2006) - If no action is taken to reduce emissions the concentration of greenhouse gasses 
will be double that of pre-industrial levels by 2035. 2-5 degree temperature change and countries will 
be affected by severe climate change. 
Garnaut Report (2008) – comparison of the costs of action and inaction.  


