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The Fundamentals of Criminal Law 
 

Criminal Capacity: Assumption that everyone is capable of committing a criminal offence.  
 

Exceptions of Criminal Capacity 
 

Children 
 

- A person under 10 years of age is incapable of committing a criminal offence 
- “It is conclusively presumed that a child under the age of 10 cannot commit an offence” 

(Children, Youth and Families Act 2005 – Section 344) 
- Doli incapatis (applies to 10, 11, 12, 13)  

 

Corporations 
 

- Responsible for a significant amount of harm 
- Corporations have the legal status of a person and can incur criminal liability under certain 

circumstances 
 

Mens Rea  
 

Definition: ‘Bad or guilty mind”.  
 

- In essence, the intention to commit a crime  
- Many crimes require, as an essential element, that the defendant must have acted with a 

particular state of mind  
 

Exceptions to Mens Rea 
 
Negligence  
 

- If the defendants conduct amounts only to ordinary negligence – that is whether the 
defendant should have been aware of the risk but did not actually advert to it – the 
prevailing view is that this does not constitute mens rea or state of mind 

- This is because ordinary negligence is not a state of mind, but it is merely a conduct, which 
falls below an objective standard of care required by law to protect others from 
unreasonable harm  
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Actus Reus  
 

- The persons actions of guilt or wrong 
- There must be a casual connection between the act or omission and the non-mens rea 

elements of the crime 
 

The actus reus of an offence consists of: 
 

- The non mens rea elements of the offence as by its definition and; 
- The voluntary act or omission to act which brings about those non mens rea elements 

 

Forms of Actus Reus 
 

1. Strict Liability 
2. Absolute Liability  

 

Note: Both forms do not consider mens rea, however, strict liability does have defenses, absolute 
liability does not. 
 

 
Strict Liability 
 
Note: Strict liability does not require mens rea to be proved. 
  

- Crimes that do not require proof of fault 
- All that needs to be proved is that the individual committed an illegal act 
- No interest in intention  

 
Note: Fault in this context denotes, that the accused acted negligently in bringing about the 
consequences proscribed by the statutory or common law definition of the crime(s) alleged.  
 

 
Defenses Under Strict Liability  
 
Honest and Reasonable Mistake of Fact 
 

- ‘The proudman defense’  
 

External Interventions 
 

- An act of God: 
- Something that could not be prevented due to external interferences (i.e. a tornado that 

makes you speed) 
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Absolute Liability  
 
Note: Exact same as strict liability except no defenses.  
 

What to consider when either mens rea or strict liability is unknown:  
 

1. Default position 
2. If mens rea excluded  
3. Penalty  
4. History/policy considerations/what would happen if made or not with mens rea  

 

Participation 
 

- The criminal law attributes responsibility to individuals on the basis of their association with 
others and permits the process of criminal justice to target groups  

- If two or more parties each perform part of the actus reus, then each is considered to be a 
joint principle in the first degree  

 

Transferred Malice  
 

- When an accused acts with the requisite mens rea to commit an offense against a particular 
person or property and instead succeeds in causing the same type of harm to another 
person or property, the law treats the accused in the same way as if they had committed the 
crime they had intended  

 
Note: This doctrine does not apply unless the accused ultimately achieves the same offense that 
they intended to.  
 
He Kaw The v The Queens (1985) 
 
Facts 
 

- HKT came into the airport with a bag in which a large amount of heroin was hidden  
- He was charged for possessing and importing heroin under the Customs Act 1901 (Cth) 
- He claimed that he did not know about the heroin or intend to bring it  

 
Background 
 

- For many years these crimes were dealt with as having no mens rea component  
- Thus it was necessary only to prove that the defendant had engaged in the act of importing 

or possessing a prohibited substance 
- It was not necessary to prove the defendant had ‘knowledge’ of this 

 
Legal Issues 
 

- What happens when the legislation is silent as to mens rea? 
- Defence of honest and reasonable mistake of fact (HRMF) 
- When legislation is silent to mens rea, there is still a presumption that mens rea is required 

(i.e. some degree of awareness of what is going on will still be required)  
 
 



9 
 

The rebuttal against the presumption of (subjective) mens rea:  

 

1. An examination of the words of the statute and thus the intent of the parliament. The words 
might suggest parliament intended for no mens rea requirement. 

2. An examination of the subject matter of the offence (i.e. nature of the offence). The more 
serious the offence, the more likely there was a mens rea element intended. It is necessary 
to determine the ‘nature’ of the offence by considering the extent of social harm and 
penalty imposed – otherwise the law would be too oppressive (i.e. imagine having absolute 
liability for an offence punishable by a life sentence).  

3. An examination of whether having no mens rea requirement would assist in the 
enforcement of the law. By this, the Court means whether the imposition of strict or 
absolute liability (no mens rea) would be a good deterrent in this case.  

 

Result of the Judgment  
 

- It now must be proved the defendant had knowledge of the existence and nature of what 
s/he possessed  

- The rationale was the interest of deterrence is not served by imposing criminal liability on 
those whose conduct is made criminal because of circumstances of which they were 
unaware (or consequences which they could not have reasonably unforeseen)  

- The presumption can be displaced by necessary implication when it appears that an 
additional parliamentary intention in enacting the legislation was to aid in its enforcement, 
by coercing people into taking effective measures to prevent the actus reus from occurring 
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Topic 2 

Causation 
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Homicide (Actus Reus) 
 

Types of Homicide  
 

1. Murder 
2. Manslaughter  

 

Murder  
 

Intentional Murder: Causes the death of another with the intention to kill or cause grievous bodily 
harm.  
 

Reckless Murder: Causes of death of another while acting with recklessness as to killing or causing 
grievous bodily harm.  
 

Types of Murder   
 

1. Lawful 
2. Unlawful  

 

Statutory Constructive Murder 
 

- The key distinction between statutory constructive murder and other forms of murder is hat 
A does not subjectively possess the requisite mens rea for murder but rather, it is imputed 
to the accused  

- The accused is deemed to possess the requisite mens rea of the circumstances under which 
the killing occurred  

 

Felony Murder Rule 
 
Definition: Causing death of another human being by an act of violence which occurs in the course 
of the commission of a felony involving violence.  
 

The Essential Elements 
 

1. The accused caused the death of another person. 
2. In this cause of furtherance of committing. 
3. A serious offence (normally involving some element of violence.  
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Common Law Constructive Murder 

 

Definition: Where the person causes the death of another by an act of violence committed during 
the course of preventing, resisting or escaping from lawful custody. It is the combination of means 
rea and the circumstance of having caused the death of another without lawful excuse or mitigating 
factors that provides the malice aforethought.  
 

- Because of the specific mens rea element, these categories are said to involve express 
malice 

- With the latter two categories, there are no specific mens rea requirements 
- It is the particular circumstances under which the accused has caused the death of another 

that supply the malice aforethought  
- Categories are said to involve ‘implied’ or ‘constructive’ malice  

 

Manslaughter 
 

Voluntary Manslaughter 
 
Involves the same elements as murder but reduced to manslaughter for the following reasons:  
 

- Defendant was provoked into killing 
- D was laboring under a diminished responsibility 
- D is the survivor of a suicide pact 
- D used excessive force despite the genuine belief that such force was reasonably necessary 

to defend themselves or another person from a threat 
- D used excessive force despite their genuine belief that such force was reasonably necessary 

to defend their property from trespass or to exercise a power of lawful arrest  
 

Involuntary Manslaughter 
 

Definition: Causing the death of another without lawful excuse and under circumstances that do 
not amount to any form of murder or voluntary manslaughter. The accused acts with a lesser mens 
rea or none at all.  
 

Types of Involuntary Murder at Common Law 
 

1. By Criminal negligence (high negligence involved) 
2. By Unlawful and Dangerous Acts (an act that is both unlawful and dangerous in the relevant 

senses.  
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Other Forms of Manslaughter (Examples) 
 

1. Infanticide  
2. Culpable driving causing death 
3. Dangerous driving causing death or serious injury  
4. Arson causing death  

 

Fetus and Child  
 

- The fetus in a mother’s womb is not ‘in being’  
- Therefore cannot be killed for the purposes of homicide 
- A child must be “fully and completely born” and must have a “separate and independent 

existence” from the mother  
 
Case: R v Hutty [1953} VLR 338 
 
R v Hutty [1953} VLR 338 
 
Facts 
 

- 19 year old Hutty was pregnant and did not inform her parents 
- She gave birth to the baby which died of a head trauma  
- At first Hutty said she hit it over the head 
- Secondly she said that when giving birth it fell on its head 
- Hutty was charged with murder 

 
Held 
 

- It seems clear that at the time the child met its death it had separate and independent 
existence  

- “A thing is considered living when it has an independent existence…functioning off its own 
organs…the fact the unbiblical cord was still attached is irrelevant”. 

- Acquitted  
 
Note: Fatal injuries causing death after birth, but inflicted prior to or during the course of birth can, 
at common law, amount to the killing of another human being and, under appropriate 
circumstances, found a charge of murder or manslaughter. If these injuries occur when the child is in 
the womb, the child is then born healthy and dies later on due to these injuries = transferred malice.  
 

Actus Reus  
 

Definition: Crimes of murder and manslaughter require D’s voluntary act or omission must have 
legally caused the death of another human being.  
 

Pre-Conditions  
 

1. Voluntariness 
2. Legal Causation 
3. With the exceptions of the non-means rea offences of involuntary manslaughter by unlawful 

and dangerous act and criminal negligence, means rea.  
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Voluntariness 
 
Must be proved in all criminal prosecutions: 
 

- In many cases the issue of voluntariness is not disputed 
- In the absence of evidence to the contrary there is a rebuttable presumption that D’s act or 

omission was voluntary in the relevant sense 
- In the event that evidence arises that raises a question as to the voluntariness of D’s act or 

omission, it is then incumbent on the prosecution to prove beyond reasonable doubt that 
voluntary nature of the act or omission.  

 
Note: The fact that D was conscious and acting in a typical/normal manner will invariably have the 
effect s/he will be regarded as having acted voluntary.  
 
Cases: R v Butcher 
Ryan v The Queen  
 
R v Butcher  
 
Facts 
 

- During the course of an attempted armed robbery of a milk bar 
- The deceased was fatally stabbed when he ran into a knife that the accused had merely 

brandished in front of him 
- Accused maintained that he had not intended to stab the deceased but only to scare him 
- Accused was convicted of constructive murder  

 
Held 
 

- Holding out the knife was clearly a willed act question is whether it caused the death of 

V 

- Attempt to isolate the cause of death and identify entry of knife into body of V, or the 

rushing forward of V cannot be sustained 

- Applied Taylor and Owen – (impossible to isolate act of pressing the trigger from other 

circs and argued that it alone caused the wounding and death) and it was unrealistic to 

isolate the forward movement of the deceased and to conclude that it was this 

movement alone which caused the death 

- Also, pointing knife at stomach of V when only a few feet away while demanding money 

is an act of violence and in R v Jarmain it was said that he who uses violent measures in 

the commission of a felony involving personal violence does so at his own risk and is 

guilty of murder if those violent measures result even inadvertently in the death of the 

victim… 

- Though this would be changed to only apply to crimes which have violence as a 

necessary element 
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Ryan v The Queen  
 
Held 
 
Per Barwick CJ, there were four possible versions of the facts open to the jury: 

 
1. D fired the gun voluntarily and with the intention of harming V 

2. D fired the gun voluntarily but with no intent to harm (e.g. to scare) 

3. D "voluntarily but in a panic, pressed the trigger" but with no specific intent to harm or 

frighten V 

4. D being startled "so as to move slightly off his balance, the trigger was pressed in a reflex or 

convulsive, unwilled movement of his hand" 

 

Earliest act of D that satisfies voluntariness and causation is the presentation of the gun towards the 

back of the deceased: 

 

- Causation satisfied because the discharge of the gun ought to have been in the 

contemplation of the applicant at the time (old test)  

- Because of context – no safety catch, finger on trigger, busy withdrawing cord from pocket, 

could not count on V to remain pliant while faced with gun esp because he wanted to tie 

him which would involve use of both his hands 

 

Ryan v R: “It is impossible to isolate the act of pressing the trigger from the other circumstances and 
argue that it, alone, caused the wounding and death.” 
 

 
Causation 
 

- For the chain of causation to be broken it must be a superseding act 
- If the chain was broken the accused is not guilty of a homicide (however may be guilty of 

something else) 
 

When discussing a question approach as: 
 

- Where/what’s the chain? 
- Who’s broken it? 
- Why was it broken? 
- If it was not broken, why?  

 

To establish legal causation the prosecution must prove beyond reasonable doubt: 
 

1. D’s voluntary act or omission was a ‘but-for’ cause of death of the victim.  
2. The absence of an event that the law regards as superseding in the relevant sense.  
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Examples of ‘Superseding Events’ 
 

- Human acts/omissions 
- ‘Acts of God’ (i.e. lightening) 
- Action of animals  

 

Special Relationships: Causation may be broken if a special relationship exists (i.e. husband and 
wife).  
 

 
Causation Tests 
 

The ‘But-For’ Test: Had the defendant not completed the act, the victim would still be alive.  
 

1. The Operating and Substantial Cause Test (First Causal Test)  
 

- Requires that D’s act or omission must significantly contribute to the death of the victim  
- Must have been proven unsatisfactory for a number of reasons.  

 
Cases: R v Hallett 
R v PL 
 
 
R v Hallett 
 
Facts 
 

- Appellant was convicted of murder 
- Medical evidence stated the victim died of drowning 
- Appellant said that he had violently assaulted the victim and left him on the beach while the 

tide was out 
- Appellant went to sleep near by, came back the next day and V was dead and floating in the 

sea 
- Evidence was unclear as to whether the victim died due to rolling to ocean or from other 

injuries  
 
Held 
 

- “It was the act of the appellant in reducing the deceased to unconsciousness which, on his 
own story, originated the chain of events which led to drowning.” 

- Appeal dismissed (bashing was a part of the chain of cause of death (COD)  
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R v PL 
 

- A fight occurred a house 
- Neighbor approached and D answered hysterical 
- When persons arrived at the scene he was wailing hysterically, cradling the deceased’s head 

and his arms were tightly bound around his head and neck  
- Deceased’s heart stopped by the time ambulance arrived and did not respond to 

resuscitation  
- Not death by natural cause (blunt force injuries to head/neck or both)  

 
Held 
 

- If an individual’s cause of death was due to a number of acts, it is not necessary to 
determine which act was the primary 
 

 
Take Your Victim As You Find Them  
 

Definition: Where the victim – as a result of latent physiological or psychological condition – dies 
on an injury inflicted by the defendant, but from which a normal person would not have died, the 
pre-existing condition will not be deemed to have broken the chain of causation.  
 

- Referred to as the ‘egg-shell-skull’ rule of causation 
- Is predicted on the notion that the attribution of causal responsibility is inextricably tied to 

D’s moral culpability (or lack of) for his/her conduct 
- The defendant is liable for unlawful homicide if s/he inflicts a minor blow to the head of a 

person who – unbeknown to D – is hemophilic and dies as a result of the blow  
 
Case: R v Blaue 
 
 
R v Blaue  
 
Facts 
 

- V of a stabbing was Jehovah’s Witness 
- V was taken to hospital but refused a blood transfusion due to her beliefs 
- The issue was whether this refusal interrupted the chain of causation  

 
Held 
 

- The question is what caused her death 
- The answer is the stab wound 
- The fact that the victim refused to stop this end coming about did not break the causal 

connection between the act and the death  
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Medical Treatment 
 

- The defendant may inflict injuries on the victim, following which the victim receives 
negligent medical treatment that is another ‘but-for’ cause of death 

- The question then arises as to whether such treatment constitutes a superseding cause that 
severs the causal chain and absolves D of any criminal liability for consequences that occur 
subsequent to the treatment   

 
Cases: R v Jordan 
R v Evans & Gardiner  
 
 
R v Jordan 
 
Facts 
 

- The defendant stabbed the victim in a brawl and the victim was admitted to hospital 
- In treatment, medicine was administered that the victim couldn’t tolerate 
- Medication was stopped 
- A day later new staff (who were not aware) resumed medication 
- The victim died and the COD was terrmycin 
- The defendant was convicted and appealed   

 
Held 
 

- The court heard of the mistake of the medical team 
- The wound from D had almost healed by the time the victim died 
- Where it is “palpable wrong” it constitutes an intervening act  
- Conviction was overturned on the basis that the medical treatment broke the chain of 

causation  
 
R v Evans & Gardiner  
 
Facts 
 

- Evans and Gardiner were prisoners when they stabbed a fellow inmate (H) 
- H was taken to hospital where a bowel resection was performed 
- H resumed a healthy life 
- Three months after Christmas H started getting abdominal pains 
- He was vomiting a lot 
- He received medical treatment but soon after 
- An autopsy showed that there was a fibrous structure where the bowel resection had been 

performed  
- Experts said it was a result of the operation and could have been discovered and treated 

with proper medical care  
 
Legal Issues 
 

- Whether the prison doctor’s failure to diagnose the structure was sufficient to constitute a 
superseding event, in turn, breaking the chain of causation?  
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Held 
 

- As an event intervening between an act to have resulted in death, a positive act of 
commission or act of omission will serve to break the chain of causation only if it can be 
shown the act/omission accelerated the death, so that is can be said to have caused the 
death and thus to have prevented the felonious act which would have caused the death 
from actually doing so  

- “The death resulting from any normal treatment employed to deal with a felonious injury 
may be regarded as caused by felonious injury, but that same principal does not apply where 
the treatment employed is abnormal”  

- Held that the real issue for the jury was whether the blockage of the bowel was due to the 
stabbing.  

- Court was of the view that there was sufficient medical evidence for the jury to support such 
a finding. It noted that there were features of the case that made it unusual — namely, that 
the stab wound was initially treated immediately and in a skillful way, and that the wound 
had ‘healed’35 and the victim had ‘recovered’ 

- The Court didn’t see the features of the case as being unusual enough 
- Both Evans and Gardiner were convicted of manslaughter. 

 

 
Causation Tests 
 

2. The Novus Actus Interveniens Test  
 
Definition: Where there is a new intervening act this may break the chain of causation removing 
liability from the defendant. The legal test applicable will depend upon whether the new act was 
that of a third party or an act of the claimant.  
 

3 & 4. The Natural Consequence and Reasonable Foresight Tests  
 
Fight and Self-Preservation: Where V is killed in an attempt to flee or avoid being violently attacked 
by D, an issue arises as to whether V’s reaction in attempting to avoid the threatened harm will 
sever the casual connection between the violence or threats of violence and death.  
 
Case: Royall v The Queen 
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Royall v The Queen 
 
Facts  
 

- R was charged with murder after his girlfriend, Kelly Healey, fell from the window of a sixth-
floor flat  

- He admitted assaulting Healey during the course of a violent argument but said she then 
locked herself in the bathroom and that she jumped out of the bathroom window when he 
broke the door down to check on her.  

 
The prosecution relied upon three scenarios in arguing Royall was guilty of murder:  
 

1. That he pushed Healey;  
2. That she fell in the course of avoiding his attack (or that she jumped because of a 

fear of life-threatening violence from him).  
 
Held (Mason CJ) 
 

- Generally: an act done by a person in the interests of self-preservation, in the face of 
violence or threats of violence on the part of another, which results in death of the first 
person, does not negate casual connection between the violence or threats of violence and 
the death  

- Thus, it has been held that a reasonable act performed for the purpose of self-preservation 
in attempting to escape violence of the accused does not destroy the causation connection 
with the accused’s violence.  (R v Pitts) 

- The mode of escape adopted is a natural consequence of the victim’s apprehension for 
his/her safety does not arise here, for the deceased had no means of escape other than 
jumping out the window in the situation posited 

 
Held (Brennan J) 
 
Test to take:  
 

1. The first stage of the test is whether the victim’s taking of the step is a novus actus 
interveniens breaking the chain of causation.  

2. Whether, at the time when the accused engaged in the unlawful conduct which induced in 
the victim the fear that caused him or her to take the final fatal step, the taking of such a 
step was not in fact foreseen by the accused and would not reasonably have been 
foreseeable to an ordinary person.  

 
Summary: The reaction of the victim severs the casual chain only if the reaction is unreasonable or 
disproportionate to the threat posed by D. The test is whether the victims reaction was an 
objectively reasonable or proportionate response to the threat posed by D 
 
Thus, according to the majority, the prosecution must prove each of the following in order to 
establish legal causation in self-preservation cases: 
 

1. That D induced in V a well-founded apprehension of physical harm  
2. That it was reasonable for V to wish to escape; and  
3. That V selected a reasonable mode of escape 

 


