
1 Offer/Acceptance

1.1 Offer v Mere Information

• Harvey v Facey [1893] AC 582 - bumper hall pen -
no undertaking

• Carlill v Carbolic Smoke Ball Co [1893] 1 QB 256

– See s 18 ACL - deceptive practices.

1.2 Offer v Invitation to Treat

1.2.1 What distinguishes an offer from an invitation
to treat?

• Fisher v Bell [1961] 1 QB 394

– An owner of a shop who displayed a flickknife
in contravention to law had not committed
the offence: he could decline the offer.

• Pharmaceutical Society of Great Britain v Boots
Cash Chemists [1953] 1 QB 401 (‘Boots’):

– Customers should be regarded as making an
offer when presenting items to cashier.

1.2.2 Auctions

• Public auction usually regarded as invitation to
treat, auctioneer does not make offer, merely in-
vites offers. Each bid constitutes an offer and the
auctioneer communicates acceptance of the final
bid by the fall of the hammer: Payne v Cave (1789)
3 TR 148

• Without reserve? AGC (Advances) Ltd v McWhirter
(1977) 1 BPR 9454 — holding of auction without re-
serve did not constitute offer and did not bind ven-
dor to sell to highest bidder.

1.2.3 Tenders

• A call for written tenders is usually an invitation to
treat—each tender is an offer. However, Harvela
Investments Ltd v Royal Trust Co of Canada (CI)
[1986] 1 AC 207,

1.3 Conditions of Accepting an Offer

1.3.1 Is it necessary to have acted in reliance of an of-
fer to accept it?

• R v Clarke (1927) 40 CLR 227 - does a person need
to know about the offer?

– Necessary to act in reliance on offer to accept
it. Have knowledge of offer.

1.3.2 Other conditions of acceptance

• Acceptance must be unqualified.

– No contract if parties are not ad idem unless
estoppel exists: Smith v Hughes (1871) LR 6
QB 597

– Objective test used: Taylor v Johnson (1983)
151 CLR 422 - offeree will effectively accept an
offer if the offeree behaves in such a way that
a reasonable person would believe they were
assenting to an offer.

• Acceptance may occur through conduct

– Carlill v Carbolic Smoke Ball Co [1893] 1 QB
256

• Silence is generally not acceptable conduct to ac-
cept an offer: Felthouse v Bindley (1862);

– However Empirnall Holdings Pty Ltd v Ma-
chon Paull Partners (1988) - acceptance was
by conduct in acknowledgement of contract
and benefit of work done.

– Conduct may indicate acceptance, despite
express words to the contrary: Brambles
Holdings v Bathurst City Council (2001) 53
NSWLR

• Relatedly, an individual may not impose accep-
tance on another.

1.4 Unilateral contract

• An offer can be made to the world: Carlill v Car-
bolic Smoke Ball Co [1893] 1 QB 256
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1.4.1 If the contract is unilateral, what determines its
’offer’ nature?

• Australian Woolen Mills Pty Ltd v Commonwealth
(1954) 92 CLR 424

– Must be quid pro quo between offeree’s act
offeror’s promise: distinction from gift.

– Whether the offferor has expressly or im-
pliedly requested the doing of an act by the
offeror

– Whether offeror has stated price

– Whether offer was made to induce doing of an
act

1.5 Counter-Offer

• Once an offer has been rejected, it is no longer
available for acceptance: Tinn v Hoffman & Co
(1873) 29 LT 271

– A rejected offer may however, be revived or
form the basis of an inferred agreement in
the absense of valid offer and acceptance:
Brambles Holdings Ltd v Bathurst City Coun-
cil [2001] NSWCA 61.

• Making of a counter-offer is treated as a rejection of
original offer, extinguishing of original offer: Harris
v Jenkins [1922] SASR 59.

– Distinction between counter-offer and an
inquiry related to an alteration of terms:
Stephenson, Jacques & Co v McLean (1880) 5
QBD 346; Brambles Holdings Ltd v Bathurst
City Council [2001] NSWCA 61.

1.5.1 Unilateral Contract Withdrawals and Counter-
Offers

• Offerree has begun to perform but has not com-
pleted the acts that constitute acceptance: doc-
trine of part performance

1.6 Communication of Acceptance

• Acceptance generally only has effect when com-
municated to the offeror:

– Offeror may dispense (as elaborated in Latec
Finance Pty Ltd v Knight [1969] 2 NSWLR 79:

1. Treat the doing of an act as effective ac-
ceptance (unliateral contracts always ac-
cepted by the doing of an act), bilateral
contracts

2. May treat despatch of acceptance by
a particular method as effective accep-
tance

1. Clear language required to support con-
struction of document in first category.

1.6.1 The Postal Rule

• Applies where post is used and where post is con-
templated as a mode of communication (Bressan v
Squires) [1974] 2 NSWLR 460;

• Acceptance is effective as soon as it is posted:
Adams v Lindsell (1818) 1 B & Ald 681

– Even if just a possible or permitted mode

• Telegram/telex

• Telex, telephone and fax Covered by general rule

– Brinkibon Ltd. v Stahag Stahl und
Stahlwarenhandelsgesellschaft mbH, [1983]
2 AC 34 - however not universal, where the
message may not reach, or be intended to
reach, the recipient immediately - condition
of simultaneous (Lord Wilberforce).

1.7 Termination of Offer

1.7.1 What is the general rule?

• An offer may be revoked at any time before it is ac-
cepted

– Byrne & Co & Leon Von Tienhoven & Co (1880)
LR 5 CPD 344
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1.7.2 When might not an offer be revocable?

General doctrine of Part-Performance

• Daulia Ltd v Four Millbank Nominees Ltd [1978] Ch
231

– In particular, Goff LJ observed that there
would be a duty to not prevent full perfor-
mance of terms in a unilateral offer, once per-
formance had begun.

However

• Mobil Oil v Wellcome (1998) 81 FCR 475 - no gen-
eral rule that offers for unilateral contracts could
not be revoked after the offeree had commenced
performance if no implied contract and no estop-
pel.

Options

• A promise to hold an offer open is binding at com-
mon law if consideration has been given for the
promise. Is then described as an option:

– Goldsborough, Mort & Co Ltd v Quinn (1910)
10 CLR 674

* Option to purchase certain land at a cer-
tain price with one week of agreement in
return for 5 shillings. Exercise of option
successful despite the grantor’s attempt
to repudiate contract.

1.7.3 Lapse

• How would a reasonable person in the position of
the offeree interpret the offer/possibility of lapse?

– Bartolo v Hamcock [2010] SASC 305

Death of offeree/death of offeror

• Death of an offeror and death of the offeree will
necessarily terminate the offeror: Dickinson v
Dodds (1876) 2 Ch D 463

• However, Blackburn J in Fong v Cilli (1968) 11 FLR
495 - limited to offeree could not accept an offer
after the offeror’ death where the offeree knew of
the death before acceptance. In the case of an op-
tion there is at least a presumption that the death of
the option holder does not prevent the option be-
ing exercised by the option holder’s personal repre-
sentatives: Carter v Hyde (1923) 33 CLR 115. How-
ever, if offer is personal to the option holder, then
the offer lapses.

– No good reason why a similar presumption
should not apply to the case of death of the
grantor of the option.

1.8 Failure of condition or changed circum-
stances

• An offer may be made subject to an express or im-
plied condition that must be fulfilled before offer
can be accepted, or may be made subject to an ex-
press or implied condition that it should lapse on a
certain event.

• Financings Ltd v Stimson [1962] 1 WLR 1184 -
agreement for car on hire-purchase terms from a
finance company containing that the agreement
would not be binding until it had been accepted on
the finance company’s behalf. Defendent took pos-
session of car, but later returned it. Car was then
stolen from dealer and returned in badly damaged
condition.

– Implied condition that car should continue in
the condition it was in when offer was made
and on failure of that condition, the defend-
ent’s offer lapsed .

– This approach is traditional method of deal-
ing with cases where circumstances change
between the making and acceptance of an of-
fer.

1.9 Where Offer/Acceptance Can’t Be Iden-
tified

• Branir Pty Ltd v Owston Nominees (No 2) Pty Ltd
(2001) 117 FCR 424
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