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Children’s Matters (Weeks 3-6) 

Background 
Information 

Status of Children: Historical background 
• Historically – distinction b/w children born of married parents and those not 
• As de facto r’ships legally unrecognised, as were children born ex-nuptially 

(referred to as illegitimate) 
• Determinations came down to evidence – assisted by presumption of 

paternity or legitimacy (attributed paternity of a married woman’s child to 
her husband) 

Status of children: Legislation 
• Legislation passed – commenced mid 1970s removing legal distinction b/w 

legitimate and illegitimate children 
• Key provision in each of the acts makes all children of equal status for most 

purposes of state law 
The United Nations Convention on the Rights of the Child 
• Ratified United Nations Convention on Rights of the Child in 1990 
• Aus commitment to undertake all appropriate legislative, administrative 

and other measures for implementation of the rights it recognises. 
• Shaped reforms to Pt VII of FLA (discussed through notes) 
• B and B: Family Law Reform Act 1995 – discussed relevance of the 

Convention à can be referred to in interpretation of Pt VII, 
• B and B and Minister for Immigration (2003) – HC held no jurisdiction either 

to order the release of the children held in detention, or to make general 
orders concerning the welfare of detained children. 

• S 60B(4) added object to Pt VII to give effect to the convention – noting it 
may be considered an interpretive aid, but the act prevails. 

Background to the Current Parenting Legislative Regime 
• 1996 reforms: 

• Key changes inc changes to objects and principles provisions 60B(1) 
and 60B(2); emphasis on ‘shared parenting’ 

• “best interests’ replaced ‘welfare’ 
• 65E (now 60CA) – court to regard best interests as paramount 
• ‘residence’ replaced custody 
• ‘contact’ replaced access 
• ‘parental responsibility’/’specific issues’ replaced guardianship 
• Recognition of FV as a relevant factor for first time 
• Recognition of Aboriginal culture for first time as relevant to parenting 

matters 
• Chane in terminology to assist in breaking down winner/loser 

dichotomy. Proprietary connotations of ‘custody’ removed. 
• Re-focus on rights of child, not parent 
• But note, B and B (1997) said the ‘right’ of a child under s 60B not 

legally enforceable and must be subject to BIs principle 
• 2006 reform – Family Law Amendment (Shared Parental Responsibility) Act 

2006 
• 2003 parliamentary enquiry into shared custody – lobbying from 

interests groups. Unhappy with 1996 reforms, did not go far enogh. 
Wanted presumption of equal time with both parents.  

• Report in 2005 ‘every picture tells a story’ 
• Found that should be automatic 50/50 time but recommended 

major changes to Pt VII and child support scheme 
• 2006 key changes: 

• BIs still paramount 
• 60B(1) objects, and 60(2) principles amended. Objects 

significantly expanded. Need to ensure child has benefit of 
‘meaningful involvement’ of both parents (60B(1)(a)); 60B(1)(b) 
protection from harm 

• Primary considerations 60CC(1) – but how to balance? 
• Compulsory FDR – s 60I, need cert from FDR practitioner showing 
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attempt (some exceptions eg. Abuse) 
• Less adversarial trial (LAT) for child matters under Pt VII Div 12A 
• New 60B(3) added re Aboriginal Torres Straight Islander children; 

60CC(3)(h) recognition of right of ATSI children to know & enjoy 
culture (substantial adoption of Bringing Them Home Report) 

• Criticisms –  
• Emphasis on shared parenting, a ‘meaningful r’ship’ – automatic 

ESPR, consideration of ‘equal time’ or substantial and significant 
à people to criticise reforms as “pro-contact” at expense of 
protection/ family violence. 
• Non-disclosure of violence, often not screened out; confusion 

among legal professionals as to whether ESPR applies if 
grounds to believe violence or abuse an issue 

• Amendments in 2012 – Family Law Amendment (Family Violence and 
Other Measures) Act 2011  
• New 60CC(2A) – protection to prevail over ‘meaningful r’ship’ 
• ‘Friendly parent’ (parents facilitating contact) provision included in 

mandatory additional considerations was removed as it had potential 
to discourage true claims of violence. 

• Previously only final and contested orders could be taken into 
account, amendments ensured court could take into account any 
inferences that can be drawn from past or present FV orders. 

• Removed mandatory costs orders for false allegations of FV as it 
discouraged victims from coming forward 

Assisted conception 
• HREOC 2007 report Same Sex: Same Entitlements led to amendment of s 

60H (Family Law Amendment (De Facto Financial Matters and Other 
Measures Act 2008 (Cth)) so that under subs (1) a child born to a couple 
(even if of same sex) through artificial conception is a child of that couple, 
provided the partner consented à Retrospective provisions 

• Prior to passing amendments, even when standing could be established, 
co-parents not recognised as parents faced disadvantages  

• Various sections governing court discretion that treat parents different from 
non-parents, or prioritise parents over others – would otherwise not have 
benefit of these, e.g. s 60CC(2) puts parent-child r’ship ahead of all other 
r’ships; also, did not have automatic parental responsibility under s 61C 

Surrogacy 
• Arguments in support rest on individual’s right of autonomy or self-

determination; parties should be free to enter into such arrangements. 
Bolstered by claims it is not harmful in itself, nor contrary to public interest 

• Arguments against include that it is against children’s best interests, against 
interests of surrogate/birth mother and women generally, and against 
public interest. Concerns about exploitation of surrogate mothers and 
problems arising where, contrary to agreement, the surrogate does not 
wish to relinquish the child. Commercial aspects, esp. where third parties 
profit, have been particularly deplored. 

• Status of surrogacy arrangements: 
• Those using assisted conception procedures in surrogacy 

arrangements – existing legal principles re parentage of children 
apply, irrespective of commissioning parent’s & surrogate’s own views 
or expectations are.  

• The presumptions defeat intentions; would have to adopt. Confirmed 
in Re Births, Deaths and Marriages Registration Act 1997  

• Re Evelyn child born from altruistic surrogacy agreement b/w two 
couples. Surrogate mother found it difficult to relinquish the child, and 
dispute arose. It was decided the child would live with the biological 
mother and husband, rather than biological father and wife. The 
decision was made based on the paramountcy principle, emphasis 
on long term implications for child, particularly reducing risk of sense of 
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rejection, and that biological mother had other children who were 
child’s biological siblings. 

• State legislative reforms in late 1980s-early 1990s, then in mid to late 2000s 
• March 2008, states and territories agreed to ‘develop a unified 

framework under which altruistic surrogacy arrangements would be 
legal but agreements between couples and surrogate mothers would 
be unenforceable. Commercial surrogacy will remain illegal.’ 

• 2009 Standing Committee of Attorneys-General (SCAG) issued 
proposal for ‘national model to harmonise regulation of surrogacy’ 

• NSW – Surrogacy Act 2010 (NSW) 
• Difficulties in concluding arrangements – couples seek overseas 

commercial surrogacy arrangements 
• NSW passed extraterritorial criminal provisions re commercial 

surrogacy (SA s 11) 
• Has been noted that the prohibition of commercial surrogacy in Aus 

creates conditions for international regime shopping 
• Option for commissioning parents – application for parenting orders under 

s 65C(c), and will inc. orders for parental responsibility. 
Establishing parenthood: Presumptions of parentage under the FLA 1975 
• Presumptions of parentage: Subdiv D of Div 12 in Pt VII 

• The presumptions: 
• s 69P(1) - presumption of parentage arising from marriage - if give 

birth while marries, presumption husband is father 
• s 69Q arising from cohabitation - b/w 20-44 weeks from last time 

living with someone 
• s 69R arising from registration of birth  
• s 69S arising from findings of courts 
• s 69T arising from acknowledgments - e.g. man acknowledges by 

instrument he is father 
• Aside from 69S(1), the presumptions are rebuttable by proof on the 

BOP (s 69U(1)) 
• s 69U(2) - where there are conflicting presumptions, it is left to the 

court to apply the one that appears to be the more likely. 
• Irrebuttable presumptions of parentage in s 60H (refer to artificial/assisted 

conception) 
• Assist the courts in determining questions of parentage in circ's where there 

is no direct evidence of parentage before the court 
• Where no presumption applies, or in seeking to rebut a presumption, 

parentage evidence may be adduced to est. as a matter of fact who the 
parents are/who the father is. 
• Parentage evidence: Subdiv E of Div 12, Pt VII of FLA 

• s 69V: where parentage of a child is a question in issue in 
proceedings under the FLA, to make an order requiring any 
person to give such evidence as is material to the question 

• s 69VA: court may also issue a conclusive declaration as to 
parentage 

• the language of s 69V and 69VA suggest that parentage of the 
child must be a question in issue in the proceedings - Marriage of 
Diggins 
• an applicant must have an honest, bona fide and 

reasonable belief that there is a doubt as to the child's 
paternity before a parentage order will be made - Marriage 
of F and R 
• Endorsed by Full Court of Family Court in Duroux v Martin.  

• Court will not issue a declaration as to parentage under 69VA 
unless there are already proceedings on foot where 
parentage is at issue - McK and K v O 

• Best interest of the child is paramount consideration if 
proceedings are for parenting order and are a relevant 
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consideration if proceedings are not for a parenting order - 
Duroux v Martin; F v Z. 

• s 64B(1) states orders and declarations under Div 12, Subdiv E 
are not parenting orders 

• s 69W court power to make orders for carrying out of parentage 
testing procedures ('parentage testing order' )if it is a question in 
issue 
• Establishing whether parentage is a question in issue - G v H 

(1993): 
• 1. Must be relevant to the proceedings (relate to 

parenting order, child maintenance, child support); and 
• 2. There must be evidence which places the parentage 

of the child in doubt. 
• s 69W(2): order can be made on courts own initiative, or on 

application of either party, or an independent children's lawyer 
representing the child's interests under an order under s 68L. 

• 69X: court can make such other orders as it considers necessary 
or desirable to enable parentage testing procedure to be carried 
out or to make the procedure more effective or reliable 

• Contravention of a parenting testing order does not render the 
person liable to any penalty (s 69Y(1)), but court may draw 
inferences from the contravention as appear just in the circs (s 
69Y(2)) 
• G v H (High Court case): the inference to be drawn will 

depend on the circ's of the case, and must be consistent with 
evidence and findings 
• Generally there will be an inference as to the state of 

mind of the person who has contravened, and another 
as to the question of whether he or she is the parent of 
the child concerned. 

• Parentage testing order with respect to children can only be 
carried out with the consent of the parent or guardian of the 
child, or person who under a parenting order is responsible for the 
child's long-term or day-to-day care, welfare and development (s 
69Z(2)) 

• Once consent given, legal protection is afforded to persons carrying 
out the testing (s 69ZA) 

Parentage Assisted conception 
• Assisted procedures: assisted insemination by husband (AIH), by donor 

(AID); gamete intra-fallopian transfer (GIFT); in-vitro fertilisation (IVF) 
• Can cause issues as there are more possible genetic combinations; issues 

of legal maternity due to possibility of ovum being planted in another 
woman à CL principles that assume the child is the child of the parents 
from whom the genetic material is derived are inadequate here. 

• S 60H FLA: Identifies the parents of a child born as a result of an artificial 
conception procedure (as defined in s 4) 
• 60H(1) – child born to a woman as a result of an artificial conception 

procedure while she was married to, or the de facto partner of, 
another person, is the child of the woman and her husband or de 
facto partner, if the procedure was carried out by mutual consent 

• De facto as defined in s 4AA, or as evidenced by registration under 
prescribed state or territory law (s 60EA) 

• Keaton v Aldridge (2009): 
• Child conceived through assisted conception, born to woman in 

same-sex de-facto r’ship. Court had to determine whether partner of 
birth/biological mother was a parent under FLA 

• Held, operative time when parties must be in de facto r’ship is the time 
of conception 

• In the appeal, Full Court noted in obiter that s 60H(1) does not refer to 
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a parent or co-parent, but used terminology ‘other intended parent’, 
which casts some doubt on whether the ‘other intended parent’ is a 
parent for FLA purposes. A purposive approach adopted, to reflect 
that all children irrespective of their mode of conception have a right 
to receive proper parenting from their birth/biological parent as well 
as the partner of the birth/biological parent, inc. same-sex parent. 

• S 60H(5) Consent to procedure presumed – rebuttable on BOP 
• ss 60H(1)(b)(ii), (2)(b) and (3) give effect to parentage presumptions under 

prescribed laws of the Cth, or of a state or territory 
• 60H as amended by the Family Law Amendment (De Facto Financial 

Matters and Other Measures) Act 2008 – definition relating to de facto 
couples include same sex couples 

• Child support legislation has defined ‘parent’ to have meaning ascribed 
under s 60H (Child Support (Assessment) Act 1989 (Cth) s 5) 

• Position of donors? Cases prior to 2008 amendment to 60H: 
• B v J (1996) child support case – noted that s 60H is not exclusive (in 

obiter); there would need to be a specific provision to exclude people 
who would otherwise be parents (in reference to donor of genetic 
material). This left open possibility that sperm donor could be 
regarded as parent of child for purposes of FLA 

• Re Patrick (An application concerning contact) (2002) held, a male 
sperm donor was not a parent for the purposes of the FLA 

• Re Mark (An application relating to parental responsibilities)(2004) 
suggested the donor of semen may be regarded as a parent for the 
purposes of an order under FLA. Placed emphasis on Tobin v Tobin 
(1999) which held the term ‘parent’ in FLA had its normal meaning but 
was extended by ss 60D and 60H 

• Baker v Landon (2010) – supported expanded definition in Re Mark. 
• ND v BM (2003) – child conceived through intercourse, but with intention 

the lesbian couple would be the parents. Held, when conceived through 
intercourse in the ‘usual and customary manner’, the biological parents 
are regarded as the parents of the child, even if contrary to the parties’ 
intentions.  

• Legislation enacted in states to deal with legal issues resulting from artificial 
conception (Status of Children Act 1996 (NSW) s 14) 
• AID child paternity:  

• Solved by declaring that in law the father of an AID child is the 
mother’s husband, provided that the procedure was carried out 
with the consent of both parties. 

• Applies equally to de facto’s (inc same-sex), provided in bona 
fide domestic r’ship at the time of conception. 

• Rebuttable presumption of husband/partner consent to 
procedures 

• Sperm donor specifically stated to not have legal status re the 
child 

• IVF child maternity: 
• Woman who carries & gives birth to the child is by law the mother; 

the woman who produced ovum expressly stated not to be the 
mother 

• S 14(1A) – female de facto partner who consents to artificial 
conception procedure is deemed under state law to be parent of 
resultant child 

• This is now ‘prescribed law’ for purposes of FLA (under Family Law 
Regulations 1984, reg 12C as regards s 60H(1)(b)(ii), and reg 12CA as 
regards s 60H(2)(b)) 

• Note, person does not have to be parent under FLA to bring application in 
dispute for where child will live or spend time with, but question of standing 
may arise. Must est. person as ‘concerned with the care, welfare or 
development of the child’ (s 65C) 
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• Aldridge and Keaton – court confirmed two=step approach when 
dealing with application for parenting orders brought by a person 
other than a parent or grandparent: 
• 1. Whether the person is concerned with the care, welfare or 

development of the child; and 
• 2. If so, what order should be made that is in the best interests of 

the child 
Regulation of artificial/assisted conception and related research procedures 
• Status of frozen embryos 

• Ganter v Whalland (2001) dispute over frozen embryos. Agreement w/ 
provider prevented woman using embryos w/o man’s consent, whch 
he withheld. Woman applied under PRA for embryos to be treated as 
ppty and she be given control, and due to Status of Children Act 1996 
(NSW), man would be irrebuttable presumed not to be parent of child 
born. Held that withdrawing consent to procedure was enough to 
avoid legal presumption of parentage, despite genetic material used 
to was of the male. Held it is the situation at the time of implantation 
that matters (here they were no longer de facto/not husband) 

• Estate of the Late K (1996) – embryos in context of inheritance. Held 
that child, the product of father’s semen and mother’s ovum and 
implanted in mother’s uterus after death of father, is on birth entitled 
to right of inheritance afforded by law. Decision based on policy due 
to fact child conceived while father is alive but born after father’s 
death would be afforded the same rights. 

• Legislative developments 
• Largely a matter for states and territories 
• NSW enacted legislation on reproductive technology – Assisted 

Reproductive Technology Act 2007; Human Cloning for Reproduction 
and Other Prohibited Practices Act 2003; Research Involving Human 
Embryos (New South Wales) Act 2003. 

• Licensing or registration requs in place with carrying out of artificial 
conception procedures and research 

• Federal Gov has power to legislate re human cloning and embryo 
research à passed Human Cloning for Reproduction Act 2002 and 
Research Involving Human Embryos Act 2002 

• Access to Assisted conception procedures 
• McBain v Victoria (2000) – confirmed a woman cannot be denied 

treatment because of her marital status. 
• Regulation falls within state parameters. NSW Assisted 

Reproductive Technology Act and its regulations do not attempt 
to limit access to assisted reproductive technologies, and all 
women regardless of marital status may access assisted 
conception procedures. 

• Acess is regulated in some states requiring applicants to be either 
unable t have a child or at risk of passing on an inherited disease 
or condition 

• Other issues à availability of IVF to older women; use of dead 
man sperm (see AB v Attorney-General and Jocelyn Edwards 
(2011) on p 375 of text à in Jocelyn, granted on basis sperm was 
property). Note, NSW has passed law re use of posthumous sperm 
(Assisted Reproductive Technology Act 2007 s 23) 

• But, ethics à need for consent, see National Health and Medical 
Research Council’s Ethical Guidelines on Assisted Reproductive 
Technology p 376 text) 

• ART Act 2007 notes welfare of any child born as a result of a 
procedure is an important factor (s 3(b)(i)) 

• VICLRC discussed whether parenting criteria like in FLA should be 
considered in giving access to procedure. Legislative provisions 
regulating access make the provision discretionary – opens 


