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Meetings and Member Rights 

§ Minority shareholders can be locked in because they cannot force those in control to buy them out. 
§ Corporations Act enables members to seek remedies where controllers (majority shareholders) of a company act 

oppressively or unfairly towards the minority.  

Relevant sections: 
SECTIONS DETAILS 
232 Remedies where the company’s affairs are not conducted in the interest of the members as a whole, 

oppressive, unfairly discriminatory, unfairly prejudicial. 
236-242 Enables members and officers to bring proceedings on behalf of the company, where the company fails 

to do so. 
461 Permits courts to wind up the company where the directors have acted the affairs of the company in their 

own interests, rather than in the interests of the members as a whole, or in any other manner that appears 
to be unfair or unjust to other members. 

1324 Allows the courts to restrain contraventions of the Corporations Act. 
 

• Common law remedies are no longer important as a result of section 263(3) - it abolished the right of a person at 
general law to bring, or intervene in, proceedings on behalf of the company. 

• Position of minority shareholders has been strengthened by sections 247A-247D- which allows members or 
anyone acting on behalf of the company to inspect the books of the company.  

Statutory Remedies: 
OPPRESSIVE OR UNFAIR CONDUCT: 

• S.232 provides remedies if they can show the conduct of the company’s affairs are on the contrary to the interest 
of members as a whole. 

• Discriminatory actions or prejudicial actions and deprivations of basic shareholder rights. 
• S.234 sets out who may apply for an order under section 232: 

SECTION 234 ACCEPTED APPLICANTS 
(a) Member of a company 
(b) Person removed from the register of members because of selective reduction 
(c) Past member, if the applications relates to the circumstances in which they ceased to be a member 
(d) A person whom a share in the company has been transmitted by will or operation of law 
(e) A person whom ASIC thinks appropriate with regards to company affairs. 
• To seek a remedy under S.232, the applicant must allege the “company’s affairs” are on the contrary to the 

interests of the members as a whole, are oppressive, discriminatory or prejudicial. 
• Company’s affairs refer to: 

o Promotion, formation, membership, control, business, trading, property, transactions and dealings, profits, 
receipts, losses. 

o Internal management and proceedings 
o The power of persons to exercise, or to control the exercise of, the rights to vote attached to shares in the 

body corporate, or to dispose of such shares. 
• Acts or proposed acts constitute as actions of the company and may be found contrary to the interest of the 

members as a whole or oppressive. [Even if the act has not occurred yet]. 
• Resolutions or proposed resolutions are regarded as a form of company’s affairs- as a class of members.  
• Omissions or proposed omissions- this may enable a member to obtain a remedy where the company with 

sufficient profits refuse to pay dividends. 

MEANING OF OPPRESSIVE OR UNFAIR: 
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• Conduct is oppressive if it is burdensome, harsh and wrongful.  
• Also, prejudicial, discriminatory and contrary to the interests of members as a whole. 
• Unfairness is determined objectively- the court must balance the conflicting interests of majority and minority 

shareholders. 

EXAMPLES OF CONDUCT CONTRARY TO THE INTERESTS OF MEMBERS AS A WHOLE: 

• Diversion of corporate opportunity 
• Diversion of profits- “quasi-partnerships”; significant portions of profits are paid in the form of high director’s fees 

and low dividends to shareholders. 
• Exclusion from management 
• Director’s failure to act in the interests of the company (breach of fiduciary duty) 
• Improper share issue- breach of fiduciary duty if directors issue shares for improper purpose. 

REMEDIES: 

• S.233 provides the remedies available for those relating to S.232. 
• These remedies may include: 

SECTION 233 ORDERS APPROPRIATE BY COURT 
(a) The company being wound up  
(b) Existing constitution modified, amended or repealed 
(c) Regulating future conduct of the company’s affairs 
(d) For the purchase of shares of any member by other members or person to whole a share has been 

transmitted by will or operation of law. 
(e) For the purchase of the shares with an appropriate reduction of the company’s share capital. 
 

• Where an order is made under S.233, the applicant must lodge a copy of the order with ASIC within 14 days after it 
is made [S.235]. 

• Share buy-out [S.233 (1)(d)]- most common remedy sought by minority shareholders- an order that the majority 
shareholders buy their shares. The price that is paid by the majority shareholders for those shares would be based 
on the value of the shares had the oppressive conduct not occurred.  

• Replacement of directors- the court has the power to replace directors. 
• Appointment of receiver- the court has the power to appoint a receiver to safeguard the company’s assets where 

there have been alleged breaches of director duties. 
• Authorisation of legal action- the court may permit an oppressed or unfairly treated shareholder to bring legal 

action against the directors in the name of the company. 
• Directors not to participate in management- a director may be ordered not to interfere with the company’s 

management. 
• Alteration of the constitution- the court has the power to order the company to alter its constitution. 
• Winding up- is considered under S.461, as courts are reluctant to wind up solvent companies, unless the situation is 

aligned with S.461. 

PROCEEDINGS ON BEHALF OF A COMPANY: 

• Statutory derivative action is different from just a derivative action. 
• Statutory derivative action- enables shareholders and other eligible applicants to bring legal proceedings on behalf 

of the company where the company is unwilling or unable to do so itself. 

APPLICATION TO BRING PROCEEDINGS: 

• S.236 allows persons to bring action on behalf of the company: 
o A member, former member or person entitled to be registered as a member of the company or of a related 

body corporate. 


