
Equity and Trusts  
Lecture 1: Introduction to Equity and Confidential 
Information 
 
Part One Introduction to Equity 

(1) What is Equity? 
(2) The original jurisdiction 
(3) Pressures for change 
(4) Modern Equity  

 
What is Equity?  
Body of law derived from decisions of the Court of Chancery prior to 1875 

• Why E is as it is can only be understood in its history 
• Unlike contract law, not directed at a coherent substantive area 
• Originally equity acted to ‘soften and mollify’ the operation of the common law  

 
Some modern examples 

• What bits of equity have you already come across?  
• Sometimes E supplements or corrects the common law (E’s auxiliary jurisdiction) 
• Sometimes E creates new rules not found in common law (E’s exclusive 

jurisdiction) 
  
Note on language 
Common to distinguish between  
 . Common law (sometimes called simply ‘the Law’) and equity  
 . Common law (meaning judge-made law generally inc equity) and statute 

. Common law (implicitly including equity and civil law (eg Australia compared 
with France) 

 
The Original Jurisdiction 

• Medieval law and state in England 
• System of king’s courts and local justice run by barons 
• Writ was the common law, facts determined by jury 
• King forced by barons to limit innovation in writs 
• And CL rigid in other ways – judges’ inflexible decisions, power of juries, strict 

rules of evidence 
 
Key issue 

• Conceptual foundation of equity - difficulty of applying a general rule to every 
specific instance 

• Example: debtor’s bond not cancelled, married women’s equity 
• King had ‘residuary jurisdiction to do justice’ apart from CL, performed by the 

Chancellor 
• Influence of church/Roman law, morality and justice of case, no precedent, fact and 

law dealt with together – ‘length of Chancellor’s foot’ 
 
Equity acts on conscience 

• So, ‘ men’s actions are so diverse and infinite that it is impossible to make any 
general law which may aptly meet with every particular act and not fail in some 
circumstances’, Lord Ellesmere, Earl of Oxford Case (1615), 1 Ch Rep 1 



• Idea of correcting the defendant’s conscience for ‘frauds, breach of trust, wrongs 
and oppressions’ 

• Broader idea – conscience of the King: E ‘suffused with a formal of moral 
conscience-based reasoning’ (P Loughlan) 

 
(3) Pressures for Change 

• Chancery become a Court, increased emphasis on rules and principles, beginnings 
of recorded decisions 

• ‘Taming’ of the original freedom to do justice, or shift to ‘objective conscience’  
• Turf war with CL, as same facts dealt with differently 
• Equity won in Earl of Oxford’s Case- Equity prevails over common law when there 

is a clash 
• 19th century Chancery now clogged and ossified (Dickens’ novel, Bleak House) 
• CL itself modernising  
• Intolerable that two systems running side by side 
• Judicature Acts 1873 – 75 united administration of CL and equity, confirmed E 

prevails over CL 
• But substantive content and principles not intermingled 

 
Transmission to Australia 

• Colonial supreme courts handled both equity and CL claims under equivalent 
legislation to the Judicature Acts 

• Exception – NSW where separate E jurisdiction till 1970s 
• Note strong interplay between Australian and international jurisprudence in equity  
• Also strong points of difference in some matters but transnational conversation 

between judges common 
 
Modern equity 

• What role left for the medieval origins, idea of ‘correcting men’s consciences’? 
• Many interventions still described in terms of obligations of conscience 
• Some aspects of the old freedom to do justice evident in some fact-based focus and 

continuing evolution of E 
• But modern view is E is a ‘coherent’ system of rules and principles 

 
Narrative about cohesion of E 

• Some judges keen to show shift away from ‘idiosyncratic intervention’ towards 
coherent, unified judicial reasoning in E 

• ‘Undefined notions of “justice” and what was “fair” had given way in the law of E 
to the rule of ordered principle which is of the essence of any coherent system of 
rational law’, Deane J, Muschinski v Dodds 

 
Some contrasts with common law 

Ø There is a basic difference conceptually, when you think about contract law, its got 
a particular view on classic contract law of the parties, they are regarded as equal in 
theory and their bargain has to be respected no matter where they are coming from. 
But equity might intervene because there is a power imbalance between the parties, 
and it might intervene in contract law where the contract is a product of a power 
imbalance.  

Ø (Amadio case) That is an equitable cause of action because the common law would 
have said, “because you signed the security for your son, that’s it, we don’t 
recognise anything further but equity intervenes.” Why did equity intervene? 
Because it was unconscionable for the common law to operate. So undue influence, 
unconscionable conduct is equity at work. Common law would just say, “If the deal 



is a bad one, there is nothing you can do under common law unless there is a 
cohesion of a quite extreme kind.  

Ø For example: You can sell something worth 1 million dollars for $1 and common 
law doesn’t care about that, provided all the technicalities are correct.  

Ø Equity still focuses on the conscience of the defendant, including those (as in 
Amadio) who are improperly in its view relying on common law rights.  

Ø Equity is essentially a remedial jurisdiction, so the remedies in equity are critical to 
understanding what it is. It is not a substantive body of law in its own right; it’s 
essentially a remedial jurisdiction.  

Ø In the common law, if you succeed in a course of action, the remedy is relatively 
mechanistic. It’s either- breach of contract, damages, tort compensation etc. But 
equity has a principle that is remedies discretionary. So even if you go to a court of 
equity and say, “this is what I want.” They can say, “Well were going to do 
instead.” They can decide what to do, how much to do things. There is a big 
armoury of remedies that can make people do things or stop doing things, called 
injunction. It can make people deliver up a document or something else, and then 
equity can destroy it if it decides that it was taken improperly in a breach of 
confidence.  So they are flexible and discretionary.  

• Conceptual: contract views parties as equal, their bargain to be upheld once 
properly made 

• E at times intervenes in some relationships of trust/vulnerability (eg fiduciary 
obligation) 

• E focuses (still) on the conscience of the defendant including those improperly 
relying on CL rights 

• In CL, remedies apply to all who succeed, in E flexible and discretionary, may take 
both parties into account 

 
Fusion fallacy? 

• Furious debate as to whether or not CL and E have/should become ‘fused’ into one 
• Damages are essentially a common law remedy, and you have with the capacity in 

equity called “equitable compensation”, but the judges are deliberately mingling 
the two regimes.  

• Traditionalists like Gummow J say that’s absolutely and utterly wrong because 
equity is still a unique system and it shouldn’t be blended in, and insists on the 
unique character of E, while others seek to rationalise into a ‘basket of remedies’ 
approach 

• In NZ, they have blended the two together and they now have a basket of remedies, 
so you can seek an equitable remedy for a common law breach and vice versa. 

• See Burrows article if interested 
 
Example of seeking an equitable remedy for a common law breach and vice versa. 
Digital Pulse v Harris NSWCA  

• It overturned exemplary damages for breach of fiduciary obligation. E ‘is a stranger 
to punishment’; dissenting judge said majority opinion ‘marred by an unscholarly 
descent into public abuse’ 

• These were employees who stole information from the employer in order to set up 
a competition with him. 

• The Judge at first instance ordered exemplary damages for breach of fiduciary 
obligation.  

• It was overturned in the sternest possible way at COA. 
• One of the phrases is “equity is a stranger to punishment.” So equity acts on the 

conscience, it’s trying to correct the conscience of the D, its not trying to punish the 
people.  



• There was a lot of heat amongst the judges. 
•  The dissenting judge said, “The majority opinion is marred by an unscholarly 

descent into public abuse.”  
 

Giller v Procopets VSC-  Court of Appeal’ discussion of ‘monetary compensation’?  
• In this case they talk about monetary compensation for both a breach of common 

law and a breach of equity. 
• It’s a little bit of a fusion argument there. 

 
Our course 

• We focus on three substantive areas in which equity has created rights, duties and 
obligations which are not creatures of common law, but sometimes co-exist with it: 

o Confidential information 
o Fiduciary obligation 
o Trusts 

 
Ø Sometimes you can have someone with a contractual relationship to 

keep things confidential and an equitable breach of action.  
 
Part II Confidential Information 

• Why did e become involved? CL remedy is damages for loss, but here haven’t 
‘lost’ the information 

• E’s notion is of ‘an obligation of conscience arising from the circumstances in or 
through which the information was communicated or obtained’ (Moorgate 
Tobacco) 

• Benefits: may operate where no contractual, tortious or statutory right, or be 
broader where those exist, remedies more flexible  
 

Ø For example, if someone took a photo of you in the shower without 
your consent, common law may not be able to help you, but equity can 
recognise it as a wrong and a remedy that may be available in that 
scenario is to apply for an injunction to prevent that photo from been 
published on social media.  

Ø What equity brings to the table is that it can operate where there is no 
contract at all, where no tort has been committed and when there is no 
statutory right. 

Ø It’s a unique system that operates in its own terms and does not need the 
common law to hang off in its exclusive jurisdiction. 

Ø There may be a contractual right at stake and it might be a breach of 
contract that the information has got out, but it still will not exhaust 
equity from dealing with the matter because there still may be a way in 
which equity may offer a remedy that may be superior to what you 
would get under statute or common law. 

 
What is information?  

• Form immaterial, not necessarily property 
• V broad – idea of concept, photograph, video, employee’s diary, tree branches, 

industrial formulae and designs, personal letters and private conversations  
• Not gossip or tittle-tattle 
• Not bare, vague idea 
• Has to be of ‘substantial concern’ to the confider (Moorgate Tobacco) 

 
Ø Unlike copyright, E protects the information itself not the physical 

manifestation of it.  



Ø It deals with the confidence of the information, not the novelty of it. 
Ø There is a very broad definition of what is information for the purpose of E’s 

interest. 
Ø The form it takes is immaterial and it need not be proprietary (a form of 

property.) 
Ø We can think about a concept, photograph, video, a persons diary, tree branches 

(as per case), industrial formula (how to make a cream that helps in dermatitis 
as per case), personal letters and even a conversation.  

Ø For example: a student discusses a problem with the tutor and the tutor gossips 
to someone else and discusses the students issues, it would equate to breach of 
confidence, however, its dependent on whether the tutor’s conscience has been 
engaged by the conversation.  

Ø However, it must be of ‘substantial concern’ to the confider (Moorgate 
Tobacco) and not just a bare, vague idea. 

Ø Talbot v General Television Corp Pty Ltd [1980] VR 224 (Supreme Court of 
Victoria). In this leading case, the station had an idea for a program 
interviewing millionaires and how they got to become millionaires. When he 
got to Channel Nine, they weren’t very enthusiastic about the idea, the next 
thing he knows, he finds in the Channel Nine schedule a show called, ‘could 
you be a millionaire?’ They had stolen his idea and equity intervened in that 
case and gave him a remedy.  

	


