
False Imprisonment 
 

Definition: A total restraint on the plaintiff’s freedom that is directly, and intentionally or 
negligently, brought about by the positive and voluntary act of the defendant without lawful 
justification. 
 
Steps to establish False Imprisonment 

1. Positive and voluntary act 
2. Directness 
3. Fault 
4. Total Restraint (Reasonable means of egress + time) 
5. Nature of restraint 
6. Knowledge of restraint  

 
Step 1 – Positive and Voluntary 

• Free and informed, willed action, not an omission (Scott v Shepherd)  
• Need to make clear that the act was intentional (Innes v Wylie) 
• Even if D lacked intention, P will show that negligent trespass exists in Australian 

Law (Williams v Milotin). D need only act more carelessly than a reasonable person 
would (Yeo)  

• D may argue that he was acting on reflex (Scott v Shepherd)  
 
Step 2 – Directness of restraint 

• Cannot be consequential: Hutchins v Maugham: “it follows so immediately upon the 
act of the defendant that it may be termed part of that act:” 

• Need to satisfy that it is a direct act, not consequential  
• Defendant was in fact the person who committed the direct act (Scott v Shepherd)  
• Defendant’s direct act was the act that resulted in a breach of a civil right of the 

plaintiff, meeting the legal definition of tortious wrong  
 
Step 3 – Actionable per se 
No damage/injury is required 
Plaintiff does not need to provide proof of physical harm 
Fogg v McKnight  

• Trespass can extend to social reputation, insult, emotional well-being etc  
 
Step 4 – Total Restraint – a question of fact  
 

a) Total Restraint  
• What is necessary for there to be imprisonment is ‘a total restraint of the liberty of the 

person in question’ (Bird v Jones) 
• There will be no imprisonment if a person ‘merely obstructs the passage of another in 

a particular direction’ Bird v Jones 
 

b) Reasonable means of egress  
• Discuss whether one exists. If an exit route exists, discuss if reasonable  
• An alternate route of means of escape must be reasonable 
• One factor is whether resort to alternate route will be dangerous (Burton v Davies) 



• Another factor is how apparent or obvious the alternate route is  
• Plaintiff was free to leave premises by water – no false imprisonment (Balmain New 

Ferry Co Ltd v Robertson) 
• If there is reasonable means of egress, it is ‘not pertinent whether the plaintiff makes 

use of it or not’ (Mcfadzen v CFMEU) 
• If there was reasonable means of egress, ‘hesitation to use it does not constitute false 

imprisonment’ (Mcfadzen v CFMEU) 
• Where there is no reasonable means of egress, ‘hesitation to use it forms false 

imprisonment’ (Mcfadzen v CFMEU) 
• P’s physical health and fitness, clothing and footwear, terrain to be traversed or 

experience are not determinative in false imprisonment  
 
Step 5: Space and Time  

• Space: ‘size of an area of restraint does not seem pertinent’ SA v Lampard-Trevorrow 
• Time: There may be false imprisonment as long as there is total restraint, for 

‘however short a time’ (Bird v Jones) 
 
Step 6: The Contractual Cases  

• If a person enters into an area subject to certain contractual conditions, and is detained 
until those conditions are satisfied there is no false imprisonment (Balmain New 
Ferry Co Ltd v Robertson) 

• P not falsely imprisoned, entered wharf under contractual conditions and there was no 
false imprisonment as he was trying to leave under those conditions which he entered  

• A person who finds himself (by contract) to be held, cannot bring an action of false 
imprisonment against the holder. (Herd v Weardale Steel Coke and Coal) 

 
Step 7: Nature of Restraint  

• Physical: no reasonable means of egress 
• Psychological: submission to the D’s control (did P absolutely submit their will to 

D, if so there is psychological FI)  
• Test: Complete submission of will (Symes v Mahon) à P mistaken for another 

individual, brought suit of FI for period of train ride à held: physical barriers not 
required for FI only evidence of complete submission  

• Issue: had D totally deprived P of his liberty in a tortious manner? D had falsely 
imprisoned the P throughout the whole episode  

 
Step 8: Knowledge of Restraint  

• Where restraint is physical a person can be falsely imprisoned, even though she does 
not know of the circumstances giving rise to the restraint; even though she does not 
know that she is, in fact, restrained (SA v Lampard-Trevorrow) 

 
Step 9: Directness of restraint 
It is possible for someone to be liable for false imprisonment if they are using a third part as a 
proxy. Directness can still exist if an intermediary is involved but there needs to be a 
malevolent intent/ element of malice/incitement  
Coles Myer Ltd v Webster (2009) 

o The fact that the tort is committed by a principal’s agent does not disrupt 
the element of directness in respect of the principal 



o Defendant actively promoting and causing someone else to restrain the 
plaintiff 

o Facts: Police called to D’s store, told by store manager that 2 P’s had tried to 
use stolen credit cards. Store manager actively promoted and caused the 
imprisonment through the Police. Police found Ps and took to loading zone in 
mall where searched and questioned for an hour then released 

o Issue: should the police officers or store manager be liable? 
o Held: D (store manager) should be liable as he created accusation against Ps  

• Myer Stores Ltd v Soo (1991)  
o Voluntary human actions  
o Need to be the ‘proximate cause… distinguished from the mere giving of 

information to a police officer or the mere signing of a charge sheet’ 
• Ruddock v Taylor (2003) 
• There will be such liability if the person who ultimately confines the plaintiff would 

not have acted at all but for the urging on the part of another… 
 

Defences 
Consent = contractual consent, a question of fact 
If the plaintiff is aware of the terms of the contract at the time of the alleged imprisonment 
 
Herd v Weardale Steel, Coal and Coke Co (1915)  

• The case stands as authority for the proposition that failure to provide a means of 
exit/egress from the premises is not a Tort when there is no duty to provide one. 

 
• In this case, the duty to provide egress was limited by the contractual obligation 

voluntarily assumed by the plaintiff (a form of consent, in effect), that he would 
only be transported to the surface of the mine at the end of his designated shift. 

 
[citing Balmain New Ferry Co Ltd v Robertson] 

• ‘not false imprisonment to hold him to conditions which he had accepted’ 
 
HELD: a person may always withdraw consent to a restraint upon liberty, but may not 
demand instant release if that would be unduly inconvenient. The original consent must 
continue until it is convenient, in the circumstances, to restore the person’s liberty.’ 
 

Remedies 
If P succeeds in an action for false imprisonment, he will be entitled to remedies 

• If P cannot show that harm was suffered, nominal damages are still available as false 
imprisonment is actionable per se 

• Compensatory damages award P for the harm suffered 
o P may argue aggravated damages should be awarded as they suffered 

additional harm due to the manner of the false imprisonment 
• P may claim that exemplary damages should be awarded to punish D for their actions 

 

 



	


