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TOPIC 1 
1.1 INTRODUCTION TO PUBLIC LAW 

 

 

Deterrence Compliance 

Perceived severity of the sanction 
Certainty of the sanction 
Benefit to the offender of performing the 
conduct 
Motivation 
Swiftness of the punishment (speed  
can delay the fine) 

Economic 

Fear or detection/legal punishment 

Normative 

A sense of duty  right thing to do 
Crime seriousness 

Social 

Acquiring a bad reputation 
Social settings and influences 

Procedural justice/legitimacy 

 

RULE OF LAW 

Procedural approach (thin): law needs to be made by a particular process (Hayek, Dicey, Raz). They 
believe in equality before the law and about basic protections. Having independent judiciaries, open 
hearings, etc. Law needs to be made through proper and fair procedure. You should abide by it not 
because its moral, but rather because it is a law.  

Hayek emphasises the importance of predictability in Government action  this is, the rules 
binding it must be fixed and ascertainable in advance. Hayek also argues that laws should all be 
of general application  that specific individuals/groups should not be singled out for either 
detriment or benefit.  

 of our 
fellow citizens and (perhaps most importantly) of Government decision-makers. He states that 
under the rule of law, the law is supreme, everyone is equal before it and constitutional laws are 

ghts rather than their source. 
Raz is said to promote a strictly procedural approach to the rule of law which takes no account of 
morality. He lists as preconditions an independent judiciary, some legislative and administrative 
review, open and fair hearings, accessible justice and (as with Hayek) laws which are prospective, 
open, clear, public, certain and relatively stable 

 



Substantive approach (thick includes procedural): law needs to meet content requirement Dworkin 
and Bingham. Law that is morally right that protects fundamental rights and principles.  Having 
equality before the law such as judicial review and protection of human rights under the law. Disputes 
should be resolved cheaply and there should be fair procedures.  

For Dworkin, this means that where the law is silent or ambiguous as to how rights are to be 
affected, judges should interpret it in light of underlying/fundamental (civil and political) rights 
and duties of individuals. 
Bingham, in his speech (and later book) The Rule of Law, sets out eight sub-rules. The main one 

 
that non-democratic, non-rights-protective legal systems can still technically fulfil the 

 

Rule of law in Australia: 

Rule of law is a constitutional assumption in Australia even though there is no mention in the 
constitution. 

t
Cth  Gleeson CJ) 
Have judicial review where executive action can be reviewed. Judicial review is neither more 
nor less than the enforcement of the rule of law over executive action; it is the means by which 
executive action is prevented from exceeding the powers and functions assigned to the executive 
by law and the interests of the individual are protected accordingly. Church of 
Scientology v Woodward  
[The Constitution is] an instrument framed in accordance with many traditional conceptions, to 
some of which it gives effect, as, for example, in separating the judicial power from other 
functions of government, others of which are simply assumed. Among these I think that it may 
fairly be said that the rule of law forms an assumption. (Dixon J) 
Assume when passing a law, parliament abides to the rule of law 

TYPES OF GOVERNMENT 

Absolute monarchy: monarch has absolute power among his or her people. Therefore, there is 
unrestricted political power over the sovereign state and its people. 
Constitutional monarchy: form of government which a monarch as a head of state within the 
parameters of a written. Unwritten or blended constitution. 
Representative democracy: democracy founded on the principle of elected officials 
representing a group of people 
Republic: supreme power is held by the people and their elected representative, they nominate 
a president rather than a monarch. 
Theocracy: government run by a religious belief, e.g. Iran 
Dictatorship: extreme power held by one leader  
Military dictatorship: military leaders govern the state 



Australia: constitution monarchy, representative democracy, federation, democracy 
parliament three arms of government.  
Function of the government: protect, maintain peace, give educational institutions, provide 
minimum social and economic conditions needed to facilitate market freedoms, give people an 
equal opportunity, protect people from themselves and give effect to aspirations. Stabiles the 
economy and provide individuals with protection from the effects of unfettered market 
processes which might infringe individual rights.  

RULES OF AUSTRALIA 

Rules were developed through British Society and institutions. 

Public law were religious laws at one point. Force beyond the society that dictated 
epresentatives of God 

Later, the nobles and landlords exercised pressure to put some controls on the kings by the 
Magna Carta. Principles included things such as trial before peers, not being sent to jail without 
being brought forward to the peers. There w
overtime. The power balance was still in balance of the monarch 
Bill of Rights and Act of Settlement, the Monarch experienced pressured from the nobles and 
got the power to tax and spend money. Laws had to be made through parliaments and set up 
an impartial jury. Overtime, the monarch powers were restricted.  
There were some fundamental laws that judges made which led to the rise of common law. 
Hence, there were assertions of Primacy of the Common Law 

 
The head of the church of England, is the sovereign and it cannot be of any other religion, 
especially Roman Catholic. Until 2013 it was prohibited for the monarch to marry anyone else to 
marry a catholic. 
Every bishop of the member of the church is the house of lords.  
This is separated in Australia; in the constitution it is prohibited to have any religious test for 
qualification except the Monarch.  

Development of Indigenous society and institutions 

They had social, governance and legal structures, system of property law and mediation and 
negotiation processes. They did not look like the British rules but they still existed 

1788: first fleet that brought law (New South Wales Courts Act).  

The two British and Indigenous society meet. There were options to take over the land  
o ceded: they choose to give their law, conquer: you invade and settle: no one there 

Captain Cook was supposed to take over with the consent of the natives, but he thought the 
people did not inhabit the land since there were no farming or buildings  terra nuillis. 
Therefore, it was settled. New Zealand made a treaty to become British citizens.  
Eventually colonies were created and British law applied to them, as well as the territories.  


