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WEEK 1 

INTRODUCTION 
 

What is Public Law? 
- “That area of the law which is concerned with the scope, content and limits of official power, 

be it legislative, executive or judicial. Public law encompasses constitutional law and 
administrative law.” - Chief Justice French of the High Court of Australia 

- The idea: there is no such thing as unlimited official power. Power must be exercised 
consistently with the scope, objects and subject matter of the Constitution, or statute that 
confers that power.  

- It concerns with the relationship between the government and its people.  
- The values underpinning public law: Freedom, Equity, Community. 

 
Key Principles 
1. Accountability – This ensures exercise of power is within legal limits or that it conforms with underlying  

purpose and the expectations of the community. The rule of law acts as a measure of 
accountability ensuring exercise of pwer is not arbitrary.  

2. Constitutional Conventions – Unwritten rules of behaviour that restricts the exercise of power. Though not  
enforceable in courts, they are generally observed to ensure smooth running system.  

3. Constitutionalism – A political doctrine that the law of the constitution is supreme in a legal and moral sense.  
Legitimacy of state is based on its exercise of power where the constitution limits. 

4. The Crown – It may refer to the entire government structure or may be the „state‟. It can be the symbol to the  
executive government, headed by the monarch and all his or her officers or agents.  

5. Federalism – A constitutional design where government power is shared between a central government and  
sub-national governments operating in the same geographic territory. This features dispersal of 
powers and greater participation and ownership over government policies within a single 
nation-state. 

6. Human Rights – Norms considered inherent to all human beings regardless of race, sex, nationality or  
religion. Considered inalienable and cannot be waived. A standard on how government should 
treat its population, either by acting or refraining from acting.  

7. Judicial Review – judicial branch maintaining the rule of law by conducting review of the actions of the other  
two branches of government as a guardian of the Constitution reviewing exercise of legislative 
power, and ensures that executive action is exercised in accordance with the legal bounds that 
apply to it. The courts will also review exercises of judicial power through the appeal process, 
which allows for some accountability within the judicial branch.  

8. Liberalism. – A political theory based on ideas of freedom and equality. Liberalism is the dominant  
philosophy that informed constitutional development in the UK and US. Australia‟s system of 
democratic government, supporting core principles such as free and fair elections, open 
government, freedom from arbitrary detention, and the accountability of the Executive for the 
effect of its actions. 

9. Parliamentary Supremacy – Parliament is supreme for they are most democratically responsive of all the  
government branches and therefore parliament alone has the power to make the law.  

10. Representative Government – Democratic form of government in which those with the power to govern have  
been selected from among the population of a state to rule on their behalf. In contrast: Direct 
democracy – where the whole of the polity is involved in making decisions over how the polity 
is to be governed.  

11. Responsible Government - Means by which executive government is held accountable by the Parliament.  
12. Rule of Law – It means that no one is above the law and that the law binds the state. The government must  

at all times exercise power within limits. Rule by law – uses law as a tool for its own purpose 
without accountability 

13. Separation of Powers – The horizontal division of governmental powers between the 3 government branches  
The doctrine that provides limits and checks on the exercise of power by each branch. 

14. Sovereignty – Supreme power and authority. Independent power of individual nation state (external) or within  
single states (internal) 

15. The Westminster System – System of government in former British colonies, based on the UK parliamentary  
system. The main feature is the division of power between a head of state who is a nominal 
holder of executive power, and a head of government who is the leader of the Parliament who 
exercise de facto executive power with other senior members.  



The Rule of Law 
- The absolute supremacy of ordinary law over the exercise of arbitrary  power 
- Absolute equality before the law 
- The rights of citizens are to be determined by the laws set down by parliament and by the 

decisions of the courts 
- May be viewed in two different approaches: 

1. Thin approach (Procedural) 
o Hayek‟s Theory says Rule of law requires certainty, predictability,  must be general and equally 

applied.  
o Dicey – rule of law – must not be arbitrary, there must be equality and thus the rights must be 

determined by the courts.  
o Sir Edward Coke in: Case of Prohibitions del Roy and Case of Proclamations 
o These are historical examples of Rule of law – stating that laws have to be made through 

proper legal process and not concentrated to the discretion of one. 
2. Thick Approach (Substantive) 

o This concerns the rule of law as to its content and effects.  
o Dworkin & Raz – that the law naturally includes civil and political rights and the concept of 

liberalism.  

o Entick v Carrington - Lord Camden: "If it is law, it will be found in our books. If it not to 
be found there, it is not law." 

o Only parliament can create law and rules will only be made through legislaton. 
 
 

WEEK 2 
THE CONSTITUTION 

 
Government can only do what the Constitution permits. If Government attempts to make law 

that the Constitution does not empower it will be ultra vires and void ab initio. Australian constitutional 
history has shown the growth of representative government, Federation, and increase in political and 
legal autonomy. The Constitution is seen to be more of a contract between the States rather than 
dealing more into rights.  
 
History and background 
- Reception of English Law 

o S 24 of the Australian Courts Act 1828 
o provided that statutes which were in force in England, as at the date of the passing of the Act 

(ie 25 July 1828) to be applied in the courts of New South Wales and Van Dieman‟s Land 
(later Tasmania) where they were applicable in the colony by reason of local conditions, and 
the administrative and judicial machinery then in existence. 

- Development of representative institutions  
o 1823 – 1

st
 legislative council created – NSW Act 

o 1842 – Australian Constitution Act – provided limited representative government (24 elected, 
12 appointed) 

o 1850 – Australian Constitution Act – more comprehensive, NSW, Vic, Tas, SA, new legislative 
councils, reduced property qualification to vote, gave colonies power to make laws for 
security, make amendments to the Constitution. BUT limited in power,, to vote and 
representation – this lead to the Eureka Stockade. 

o Federation - Reasons for Federation: Defence, Trade/free internal market, Immigration 
o 1847 – Earl grey ? 
o 1850 – Constitutional attempt 
o 1880s – Federal Council of Australasia, New Zealand and Fiji involved, NSW wasn‟t 
o 1890s – Melbourne conference 
o 1893 – people‟s convention to be involved in Federal Constitution movement (democratic 

approach) 
o 1891 & 1897 – National Convention to draft a Bill 
o 1898 – Constitutional Convention drafted the Constitution 

o Framers of the Constitution 
 Sir Henry Parkes, Premier of NSW 
 Sir Samuel Griffith, Premier of Qld – put together 1891 Draft Bill on the Constitution 
 Inglis Clark, Tasmanian Attorney-General 

o January 1, 1901 – Constitution took effect 



The Constitution 
- is actually the Commonwealth of Australia Constitution Act – a statute of British parliament 
- is actually a contract between states to protect state rights. It is not about individual rights, 

interests or freedoms.  
- has 9 clauses  
- First 8 clauses – „Covering Clauses‟ – introductory, explanatory provisions 
- Ninth Clause contains „the Constitution‟ 
- Preamble – relevant to the issue of federalism; position of the monarchy; supremacy of 

federal laws over state;  
 
Purposes of the Constitution (Sawer) 

- Recognise the six Australian colonies and the continuation of their constitutions 
- Create new central government authorities and outlines their functions and powers 
- Regulate relations between the Federal authorities and those of the State 
- Establish free trade between the States 
- Guarantee some rights 

 
Chapters of the Constitution: 

Chapter I – Parliament 
Chapter II – The Executive Government 
Chapter III – The Judicature 
Chapter IV – Finance and Trade 
Chapter V – The States 
Chapter VI – New States 
Chapter VII – Miscellaneous 
Chapter VIII – Alteration of the Constitution 

  
Important Constitutional Provisions 
- S 1 – legislative power vested in Federal Parliament – consist of the Queen, a Senate, House of 

Representatives = called “The Parliament” or “The Parliament of the Commonwealth” 
- S 2 – Governor-General – appointed by the Queen as her representative. 
- S 5 – GG may appoint such times for holding the sessions of the Parliament as he thinks fit, and 

may also from time to time, by Proclamation or otherwise, prorogue (to suspend or end session 
of) the Parliament, and dissolve the House of Representatives.  

- S 7 – the senate 
- S 24 – Constitution of the House of Representatives. – shall be composed of members directly 

chosen by the people of the Commonwealth. 
- S 25 – provision as to races disqualified from voting – law of a State may disqualify a race 
- S 51 – legislative powers of the Parliament – The Parliament shall not, subject to this Constitution, 

have power to make laws for the peace, order, and good government of the Commonwealth with 
respect to: 
 

(i) trade and commerce with other countries, and among the States; 
(ii) taxation; but so as not to discriminate between States or parts of States; 

(iii) bounties on the production or export of goods, but so that such bounties shall be uniform throughout the 
Commonwealth; 

(iv) borrowing money on the public credit of the Commonwealth; 
(v) postal, telegraphic, telephonic, and other like services; 
(vi) the naval and military defence of the Commonwealth and of the several States, and the control of the 

forces to execute and maintain the laws of the Commonwealth; 
(vii) lighthouses, lightships, beacons and buoys; 
(viii)  astronomical and meteorological observations; 
(ix) quarantine; 

(x) fisheries in Australian waters beyond territorial limits; 
(xi) census and statistics; 
(xii) currency, coinage, and legal tender; 
(xiii) banking, other than State banking; also State banking extending beyond the limits of the State concerned, 

the incorporation of banks, and the issue of paper money; 
(xiv)  insurance, other than State insurance; also State insurance extending beyond the limits of the State 

concerned; 
(xv) weights and measures; 
(xvi)  bills of exchange and promissory notes; 



(xvii) bankruptcy and insolvency; 
(xviii) copyrights, patents of inventions and designs, and trademarks; 
(xix)  naturalization and aliens; 

(xx) foreign corporations, and trading or financial corporations formed within the limits of the Commonwealth; 
(xxi) marriage; 
(xxii) divorce and matrimonial causes; and in relation thereto, parental rights, and the custody and 

guardianship of infants; 
(xxiii) invalid and old-age pensions; 

(xxiiiA) the provision of maternity allowances, widows' pensions, child endowment, unemployment, 
pharmaceutical, sickness and hospital benefits, medical and dental services (but not so as to authorize any 
form of civil conscription), benefits to students and family allowances; 

(xxiv) the service and execution throughout the Commonwealth of the civil and criminal process and the 
judgments of the courts of the States; 

(xxv) the recognition throughout the Commonwealth of the laws, the public Acts and records, and the judicial 
proceedings of the States; 

(xxvi) the people of any race , other than the aboriginal race in any State, for whom it is deemed necessary to 

make special laws; 
(xxvii) immigration and emigration; 

(xxviii) the influx of criminals; 
(xxix) external affairs; 

(xxx) the relations of the Commonwealth with the islands of the Pacific; 
(xxxi) the acquisition of property on just terms from any State or person for any purpose in respect of which 

the Parliament has power to make laws; 
(xxxii) the control of railways with respect to transport for the naval and military purposes of the Commonwealth; 
(xxxiii) the acquisition, with the consent of a State, of any railways of the State on terms arranged between the 

Commonwealth and the State; 
(xxxiv) railway construction and extension in any State with the consent of that State; 
(xxxv) conciliation and arbitration for the prevention and settlement of industrial disputes extending 

beyond the limits of any one State; 

(xxxvi) matters in respect of which this Constitution makes provision until the Parliament otherwise provides; 
(xxxvii) matters referred to the Parliament of the Commonwealth by the Parliament or Parliaments of any State 

or States, but so that the law shall extend only to States by whose Parliaments the matter is referred, or 
which afterwards adopt the law; 

(xxxviii) the exercise within the Commonwealth, at the request or with the concurrence of the Parliaments of all 
the States directly concerned, of any power which can at the establishment of this Constitution be exercised 
only by the Parliament of the United Kingdom or by the Federal Council of Australasia; 

(xxxix) matters incidental to the execution of any power vested by this Constitution in the Parliament or in 

either House thereof, or in the Government of the Commonwealth, or in the Federal Judicature, or in any 
department or officer of the Commonwealth. 

- S52 – Exclusive powers of the Parliament – The Parliament shall, subject to this Constitution, have 

exclusive power to make laws for the peace, order, and good government of the Commonwealth with 
respect to: 

(i) the seat of government of the Commonwealth, and all places acquired by the Commonwealth 
for public purposes; 

(ii) matters relating to any department of the public service the control of which is by this 
Constitution transferred to the Executive Government of the Commonwealth; 

(iii) other matters declared by this Constitution to be within the exclusive power of the Parliament. 
- S 53 – proposed laws appropriating revenue or moneys, or imposing taxation, shall not 

originate in the Senate. 
- S 57 – Disagreement between the Houses – governor-general may dissolve the Senate and 

the House of Representatives simultaneously. If there‟s further disagreement as to passage 
of law -  the GG may convene a joint sitting of the members of the Senate and of the House. 

- S 61 – Executive Power – vested in the Queen and is exercisable by the GG as the 
representative 

- S 71 – Judicial power and the Courts – vested in a Federal Supreme Court, called the High 
Court of Australia, and such other federal courts as the Parliament creates, and in such other 
courts as it invests with federal jurisdiction. 

- S 75 – original jurisdiction of the High Court  
(i) arising under any treaty; 
(ii) affecting consuls or other representatives of other countries; 
(iii) in which the Commonwealth, or a person suing or being sued on behalf of the Cth, is a party; 
(iv) between States, or between residents of different States, or between a State and a resident of 

another State; 
(v)  in which a writ of Mandamus or prohibition or an injunction is sought against an officer 

of the Commonwealth; 



- S 76 – Additional original jurisdiction 
(I) arising under this Constitution, or involving its interpretation; 
(II) arising under any laws made by the Parliament; 
(III) of Admiralty and maritime jurisdiction; 
(IV) relating to the same subject-matter claimed under the laws of different States. 

- S 80 – Trial by jury – the trial on indictment of any offence against any law of the Commonwealth shall 

be by jury, held in the state where the offence was committed. 

- S 83 – money to be appropriated by law – no money shall be drawn from the treasury of the 

Commonwealth except under appropriation made by law.  

- S 90 – exclusive power over customs, excise and bounties 

- S 92 – trade within the Commonwealth to be free – on the imposition of uniform duties of 
customs, trade, commerce and intercourse among states, whether by means of internal 
carriage or ocean navigation, shall be absolutely free.  

- S 94 – Distribution of surplus – After five years from the imposition of uniform duties of 
customs, the Parliament may provide, on such basis as it deems fair, for the monthly payment 
to the several States of all surplus revenue of the Commonwealth. 

- S 96 – The parliament may grant financial assistance to any state on such terms and conditions 

Parliament thinks fit. 

- S 106 – Saving of Constitutions – constitutions of each state shall, subject tot this constitution, 
continue as at the establishment of the Commonwealth. 

- S 107 – saving of power of state parliaments 

- S 108 – saving of state laws 

- S 109 – Inconsistency of laws – when a law of a State is inconsistent with a law of the Commonwealth, 

the latter shall prevail, and the former shall, to the extent of the inconsistency, be invalid.  

- S 112 – states may levy charges on imports or exports ONLY for inspection laws  
- S 116 – Commonwealth not to legislate in respect of religion – shall not may any law for 

establishing any religion, or for imposing any religious observance, or for prohibiting the free 
exercise of any religion, and no religious test shall be required as a qualification for any office. 

- S117 – Rights of residents not to be subject in any other state to disability or discrimination. 
- S 120 – Custody of offenders against laws of the Commonwealth – Every State shall make 

provision for the detention in its prisons of persons accused or convicted of offences against 
the laws of the Commonwealth, and for the punishment of persons convicted of such 
offences, and the Parliament of the Commonwealth may make laws to give effect to this 
provision. 

- S 128 – mode of altering the Constitution 
• Proposed law for the alteration thereof must be passed by an absolute majority of 

each House of Parliament, and not less than two or more than six months after its 
passage shall be submitted in each State and territory to the electors qualified to vote 

• Requires double majority vote:  
• in a majority of the States a majority of the electors voting to approve the 

proposed law, AND 
• majority of all the electors voting also approve the proposed law. 

• Presented to the Governor general for the Queen‟s assent.  
 
NOTE: 

o Amendments affecting certain states require the consent of the affected states 
o 1967 amendments – s 51(26) – “aboriginal race” deleted, to unify rules as to aboriginal 

people and give commonwealth power and be responsible to them, their education, housing 
and health. 

o S 127 – „reckoning of aborigines‟ -  repealed 
o 1977 – 3 amendments, including s 72, fixing 70 as retiring age of High Court justices 
o Constitution does not mention the Prime Minister, nor how the government would look like. 

S 64 describes a parliamentary system but is vague.  
o Though rule of law and equality of law is not mentioned, case law tells us that it is 

subsumed in the constitution. 
 

  



WEEK 3 
FEDERALISM 

 
What is Federalism? 
 

- A constitutional design where government power is shared between 2 levels of government - 
a central government and sub-national governments operating in the same geographic 
territory. This features dispersal of powers and greater participation and ownership over 
government policies within a single nation-state. A type of pluralism, which is a means of 
managing and accommodating diversity in a single geographical state 

- Is both a structure and a principle. Structure – as to the division of power; Principle – referred 
to in trying to work out what the law is, a system or procedure to preserve people‟s rights. 
(Hart & Dwarkin) 
 

Why Federalism? 
 

- It was necessary to garner agreement between the colonies 
- Colonies were reluctant to hand over power 
- They chose to follow US system, which provided for strong states and a weaker central 

government 
 
ADVANTAGES OF FEDERALISM 
 

- Advance local interest and Encourages pluralism: It encourages development of the nation in 
a decentralised and regional manner and allows for unique and innovative methods for 
tackling social, economic and political problem.  

- Fosters state loyalties: It ensures that government remains close to the people. The State 
governments argue that they are more in tune with the daily needs and aspirations of the 
people. 

- Serves as a Check and balance mechanism: Ensures the separation of powers and prevents 
tyranny. It provides a barrier to the dominance of the majority.  

- Creates laboratories of democracy: new social experiments without risk to entire country. 
- Leads to political stability: increase in participation in political system 
- Competition leads to improved government performance. 

 

DISADVANTAGES 
 

- Over-regulated and over-governance: It can lead to duplication of government and inefficient, 
over-lapping or contradictory policies in different parts of the country thus prevent the creation 
of a national policy. 

- Increased bureaucracy with different levels of government 
- inequality between the States and lead to unhealthy competition and rivalry between them.  
- Different rules in different regimes. 
- Loss or limitation of state power which can lead to neglect in important areas of public policy 
- Leads to a lack of accountability 

 
FEDERALISM IN THE CONSTITUTION 
 

LEGISLATIVE POWER 
• Commonwealth powers are listed in ss 51, 52 and 120 
• All other powers are left to the States 
• S 109 states that where there is a conflict between State and Cth law, Cth law will prevail 

 
MONEY 

• S 96 – Cth can grant financial assistance to the States on such terms and conditions as 
the Parliament sees fit 

• S 90 – Cth can collect duties of customs and excise. 
• S 94 – Cth may give surplus to the States, after the imposition of uniform duties of 

customs. (see NSW v Commonwealth – not mandatory, “as Parliament sees fit”) 
CHALLENGES TO FEDERALISM 



1. The party system 
2. Case law 
3. Fiscal imbalance 

 
 
PARTY SYSTEM 

- The Senate and the House of Representatives - „no State‟s house‟ 
 
CASE LAW 

- The Early Doctrine of Immunity and Reserve Powers 
• A rule of interpretation where state sovereignty should be maintained. 

- Immunity of Instrumentalities Doctrine 
• „The Constitution contains no provisions for enabling the Commonwealth Parliament 

to interfere with the private or internal affairs of the states, or to restrict the power of 
the State to regulate the carrying on of any businesses or trades within their 
boundaries, or even, if they think fit, to prohibit them altogether…‟ – Chief Justice 
Samuel Griffith in Peterwald v. Bartley 

 
NOW: The end of „reserve powers‟: The Engineers’ Case 
(Amalgamated Society of Engineers v Adelaide Steamship Co Ltd (1920) 28 CLR 129) 

 
 
ENGINEERS’ CASE 

 
• The Amalgamated Society of Engineers, a trade union, served claims on 844 employers 

throughout Australia, claiming improved wages and conditions for its workers. 
• Some of the employers were public authorities of the State of Western Australia 
• The union‟s demand were not met and it commenced proceedings in the Cth Arbitration Court 
• The Conciliation and Arbitration Act 1904 (Cth) gave the Court jurisdiction to prevent and 

settle industrial disputes that extended beyond the limits of any one state. The types of 
disputes that the Court was empowered to resolve included those where the Commonwealth, 
state or any Commonwealth or state public authority was an employer.  

• Issue: Does the conciliation and arbitration power in s 51 (xxxv) of the Constitution allow the 
Cth to legislate for the regulation of states as employers? Or does this contravene the 
immunity of instrumentalities doctrine? As argued by WA… 

• Argument: Arbitration and conciliation power should be construed widely, without regard to 
the „reserve powers of the states‟.  

 
Ratio 
• Commonwealth legislative power must be construed on its own terms, uncovering the natural 

meaning of the grants of power without being influenced by a need to preserve the position of 
the states. 

 
How was the judgment justified? 
• Criticism of previous decisions, as inconsistent and uncertain 
• Adoption of literal approach to Constitutional interpretation 
 
Implications: 
Legal 
• Literal/textual interpretation of Constitution 
• End of „reserve powers‟ doctrine 
• Constitution to be read in favour of Cth power 
• Paved the way for future extensions of Cth power, such as Tasmanian Dams Case and Work 

Choices Case 
 
Political 
• Shift in power from Cth to States 
 
 

TASMANIAN DAMS CASE 



 
Tasmanian Dams Case (Commonwealth v Tasmania (1983) 158 CLR 1 ) 
 
ISSUE:  
• The principal issue concerned the scope of the external affairs power (s.51(xxix)). Could the 

power be used to implement the World Heritage Convention by prohibiting the construction of 
the dams in the World Heritage Area? Could it be used to legislate on matters in Australia?  

• Argument: Tasmania argued that federalism and the „federal balance‟ meant that the Cth 
should not be allowed to legislate on a matter that was the subject of a treaty, where the 
legislations was only concerned with domestic affairs.   

• DECISION/RATIO: By a majority of four to three the High Court said that legislation, and use 
of the external affairs power, was valid. 

HOW DID JUDGES ARRIVE AT THEIR DECISION? 
• By following the approach to constitutional interpretation laid down by the Engineers’ Case, 

which meant a broad interpretation of Commonwealth legislative powers earlier 
• By following the Court‟s earlier decisions in R v Burgess; ex parte Henry and Koowarta  
• Koowarta said that a treaty, in order to attract the legislative power to implement its 

provisions, must deal with a matter „of international concern‟. 
• For the majority, the World Heritage Convention was a matter of international concern. 
LEGAL/POLITICAL/SOCIAL IMPLICATIONS:  
• Confirms literal interpretation of Constitution 
• Confirms interpretation in favour of Cth powers 
• Expands the operation of the external affairs power 
• Increases the disparity in power between Cth and States 
• environmental movement and the Greens become a serious force in politics and society. 
 

WORK CHOICES CASE  
 

NSW v Cth (2006) 229 CLR 1 
 
• Howard government wants to transfer responsibility for industrial relations from States to Cth 
• The aim of the Cth government is introduce a national system of industrial relations that 

marginalises unions and establishes system of individual/local workplace agreements. 
• In December 2005 the Commonwealth Parliament of Australia enacted the Workplace 

Relations Amendment (Work Choices) Act 2005 (Cth). 
• The Act purported to be empowered by the corporations power, rather than the conciliation 

and arbitration power. 
ISSUES:  
• What is the scope and extent of the corporations power? Can the corporations power sustain 

this sort of legislation? What about the fact that there is another (more limited) head of power 
(the conciliation and arbitration power) available? Does this stop the Cth from using the 
corporations power? 

ARGUMENT: 
• The corporations power should be read down, so as to only confer power on the Cth to 

regulate corporations in their external relations, not their internal (ie employee relationships) 
• A law under the corporations power needs to touch on the nature of the corporation. 
• The corporations power should be read down by reference to the conciliation and arbitration 

power, which suggests limitations on the Cth‟s power with respect to industrial relations 
• There should be restraint on Cth legislative power and preservation of the federal balance.  
RATIO/DECISION: majority upheld the legislation in its entirety. Kirby and Callinan JJ in dissent. 
• Purpose of the law is irrelevant to its characterisation 
• A law can fall under more than one head of power 
• Idea of a federal balance is imprecise and unclear 
LEGAL/POLITICAL/SOCIAL IMPLICATIONS 
• Cth was able to take control of industrial relations system 
• Cth was able to radically change industrial relations in Australia 
• Cth now has a dramatic increase in power over corporations and most aspects of Australian 

economic life 
• Idea of a federal balance was undermined in Court 
But see… WILLIAMS CASE 



 
- Seemingly a retreat from these cases and a revival of the concept of a „federal balance‟ 
- Facts: a Chaplaincy program in Queensland was initiated by the Cth by funding this program . 
- Issue: the extent of executive power and can they validly fund the project where education is 

one of the powers of the State where Cth cannot intervene. 
- HC: the executive power is ramed broadly in s 61 of the Constitution and it still takes into 

account the federal balance for the State does not have to accept the money that the Cth is 
willing to fund. 

 
FISCAL IMBALANCE 
 

- S 94 – Cth may give surplus to the States, after the imposition of uniform duties of customs. 
(see NSW v Commonwealth – not mandatory, “as Parliament sees fit”) 

• If Cth puts the surplus money into a trust fund, then there is no surplus to share. 
- S 96 – The parliament may grant financial assistance to any state on such terms and conditions 

Parliament thinks fit. 
-  

 
South Australia v Cth (1942) 65 CLR 373 
Ha v NSW (1997) 189 CLR 465  

• S 90 – exclusive power over customs, excise and bounties 

• Are license fees included or are the States able to collect them? 
• HC: s 90 interpreted very broadly to limit state‟s collection for revenue. It includes 

license fees thus states cannot collect them. 
 
 


