
LAW157 Consolidated Notes 
Contents 
Topic One – Introduction to ADR (BLUE) ................................................................................................................ 9 

What is ADR? ...................................................................................................................................................... 9 

Definitions and differences in process ............................................................................................................... 9 

Why teach ADR? ............................................................................................................................................... 10 

Christopher Moore (1996) The Mediation Process: Practical Strategies for Resolving Conflict .................. 10 

Jeremy Gromly, Chair of NADRAC (in Sourdin Alternative Dispute Resolution) .......................................... 10 

Judy Gutman, Tom Fisher, Erika Martens – Why teach ADR to Law Students? (2006) 16(2) Legal Education 

Review .......................................................................................................................................................... 10 

The Bigger Picture ............................................................................................................................................ 11 

Case of Jaundice & Jaundice ........................................................................................................................ 11 

P R Callaghan SC, Roles and Responsibilities of lawyers in mediation (27 July 2007) ................................. 11 

Argyle Diamond Mine .................................................................................................................................. 11 

Kirby J – ADR ................................................................................................................................................ 11 

America is the leader in ADR, followed by Australia, followed by England ..................................................... 11 

Continuing development of ADR ...................................................................................................................... 11 

What is the A in ADR? ...................................................................................................................................... 11 

History of ADR in Australia ...................................................................................Error! Bookmark not defined. 

Overview ..............................................................................................................Error! Bookmark not defined. 

Key aspects in the development of ADR ..............................................................Error! Bookmark not defined. 

Significant developments .....................................................................................Error! Bookmark not defined. 

Concerns over ADR ...............................................................................................Error! Bookmark not defined. 

Impact of the changes in conflict resolution upon the legal system of Australia Error! Bookmark not defined. 

Difficulties with litigation .....................................................................................Error! Bookmark not defined. 

Joanna Kawalski, Communication techniques to support a less adversarial trial.......... Error! Bookmark not 

defined. 

Law – Profession or Occupation? .........................................................................Error! Bookmark not defined. 

LEADR – How to become a wild lawyer (17th April 2007) ................................Error! Bookmark not defined. 

Forms of dispute resolution .................................................................................Error! Bookmark not defined. 

The formation of disputes ....................................................................................Error! Bookmark not defined. 

The resolution of disputes ....................................................................................Error! Bookmark not defined. 

Typical responses to conflict ................................................................................Error! Bookmark not defined. 

P R Callaghan SC, Roles and Responsibilities of lawyers in mediation (27 July 2007) ... Error! Bookmark not 

defined. 

Importance of an evaluative approach to ADR ....................................................Error! Bookmark not defined. 

Use of humour, perception and hope in effectively resolving disputes ..............Error! Bookmark not defined. 

Responding to critical moments with humour, recognition and hope ............Error! Bookmark not defined. 



John Forester, in Negotiation Journal ..............................................................Error! Bookmark not defined. 

Douglas & Bayly – Humour in mediation: sparkling laughter through improvisation ... Error! Bookmark not 

defined. 

Humour in Mediation: Sparking laughter through improvisation ...................Error! Bookmark not defined. 

Kathy Douglas and Andrew Bayly in Australasian Dispute Resolution Journal Error! Bookmark not defined. 

Law Society Journal 2012 – p 31 ......................................................................Error! Bookmark not defined. 

Topic Two – Litigation and Alternative Processes (GREEN) ......................................Error! Bookmark not defined. 

Litigation as the normal dispute resolution process? ..........................................Error! Bookmark not defined. 

The resolution of disputes – the dispute pyramid ...............................................Error! Bookmark not defined. 

Advantages and Disadvantages of litigation ........................................................Error! Bookmark not defined. 

Disadvantages ......................................................................................................Error! Bookmark not defined. 

Advantages ...........................................................................................................Error! Bookmark not defined. 

Three-fold classification of ADR processes ..........................................................Error! Bookmark not defined. 

 Boulle (2012) ...........................................................................................Error! Bookmark not defined. 

Qualities of the dispute resolution processes ......................................................Error! Bookmark not defined. 

Costs .....................................................................................................................Error! Bookmark not defined. 

Delay.....................................................................................................................Error! Bookmark not defined. 

Formality, participation and control ....................................................................Error! Bookmark not defined. 

Procedural safeguards ..........................................................................................Error! Bookmark not defined. 

Public enunciation of values.................................................................................Error! Bookmark not defined. 

Scope of claims and remedies ..............................................................................Error! Bookmark not defined. 

Success .................................................................................................................Error! Bookmark not defined. 

Protection of the vulnerable ................................................................................Error! Bookmark not defined. 

Alternative methods of dispute resolution ..........................................................Error! Bookmark not defined. 

Key ADR processes ...............................................................................................Error! Bookmark not defined. 

Negotiation...........................................................................................................Error! Bookmark not defined. 

Mediation .............................................................................................................Error! Bookmark not defined. 

Facilitation ............................................................................................................Error! Bookmark not defined. 

Expert appraisal and determination.....................................................................Error! Bookmark not defined. 

Arbitration ............................................................................................................Error! Bookmark not defined. 

Conciliation ...........................................................................................................Error! Bookmark not defined. 

Early Dispute Resolution Taskforce: Society Encourages Early Consensual Resolution of Disputes. .... Error! 

Bookmark not defined. 

Law Society Journal, October 1999 ..................................................................Error! Bookmark not defined. 

Pre-Litigation dispute resolution – what the new requirements will mean in practice Error! Bookmark not 

defined. 

Steve Lancken and Natascha Rohr In Law Society Journal ..............................Error! Bookmark not defined. 

Staying in the game or changing it: an analysis of ‘moves’ and ‘turns’ in negotiations Error! Bookmark not 

defined. 



Deborah Kolb In Negotiation Journal ...............................................................Error! Bookmark not defined. 

Topic Three – Skills – listening (YELLOW) .................................................................Error! Bookmark not defined. 

The foundation skills of communication ..............................................................Error! Bookmark not defined. 

Listening Skills ......................................................................................................Error! Bookmark not defined. 

Types of listening..................................................................................................Error! Bookmark not defined. 

Communication interrupters and blockers ..........................................................Error! Bookmark not defined. 

Active Listening ....................................................................................................Error! Bookmark not defined. 

Effective Listening – Boulle and Alexander text – pp 174-177 ........................Error! Bookmark not defined. 

Neutrality and impartiality – being “attached yet detached” ..............................Error! Bookmark not defined. 

Creating a dispute resolution atmosphere...........................................................Error! Bookmark not defined. 

David Binder and Susan Price – Legal Interviewing and Counselling: A Client-Centred Approach (1977)

 .........................................................................................................................Error! Bookmark not defined. 

Kay Lauchland and Marlene Brun – Legal Interviewing: Theory, Tactics and Techniques (1996) ......... Error! 

Bookmark not defined. 

Tapping Wisdom of Industry Captains – Article in Australian Financial Review 19 Nov 2010. .............. Error! 

Bookmark not defined. 

Mediation needs life experience and training – Law Society Journal October 2010 ..... Error! Bookmark not 

defined. 

Lawyer Lauded as Good Listener – Article in The Australian 2 August 2011 ...Error! Bookmark not defined. 

Topic Four – Negotiation (ORANGE) .........................................................................Error! Bookmark not defined. 

Negotiation...........................................................................................................Error! Bookmark not defined. 

Transactional negotiation and negotiation for the purpose of dispute resolution ............ Error! Bookmark not 

defined. 

Transactional negotiation (A&C p. 106) ...............................................................Error! Bookmark not defined. 

Negotiation for the purpose of dispute resolution (A&C p. 111) .........................Error! Bookmark not defined. 

Preparation for negotiation .................................................................................Error! Bookmark not defined. 

Approaches to negotiation (A&C p. 116) .............................................................Error! Bookmark not defined. 

Principled negotiation ..........................................................................................Error! Bookmark not defined. 

Principled negotiation and gender .......................................................................Error! Bookmark not defined. 

Emotion, Culture, Sex and your brain ..............................................................Error! Bookmark not defined. 

Alexander and Howison in Negotiation: Strategy, Style, Skills ........................Error! Bookmark not defined. 

‘Without prejudice’ negotiations and Calderbank letters ....................................Error! Bookmark not defined. 

Without Prejudice ................................................................................................Error! Bookmark not defined. 

Calderbank Letters ...............................................................................................Error! Bookmark not defined. 

Calderbank letters and formal settlement offers: is the Calderbank offer a dead letter ..... Error! Bookmark 

not defined. 

Mark Rankin in Australasian Dispute Resolution Journal ................................Error! Bookmark not defined. 

The last gap in negotiations – why is it important? How can it be crossed? ...Error! Bookmark not defined. 

John Wade Australian Dispute Resolution Journal ..........................................Error! Bookmark not defined. 

Topic Five – Skills – Negotiation (PINK) ....................................................................Error! Bookmark not defined. 



Paper by Patrick Kavanagh ...............................................................................Error! Bookmark not defined. 

Negotiation styles.................................................................................................Error! Bookmark not defined. 

Integrative negotiation and distributive negotiation ...........................................Error! Bookmark not defined. 

Distributive negotiation .......................................................................................Error! Bookmark not defined. 

Integrative negotiation.........................................................................................Error! Bookmark not defined. 

Preparing for negotiation .....................................................................................Error! Bookmark not defined. 

Conflict coaching ..................................................................................................Error! Bookmark not defined. 

Assisted negotiation .............................................................................................Error! Bookmark not defined. 

Complex negotiations ..........................................................................................Error! Bookmark not defined. 

Process of negotiation ..........................................................................................Error! Bookmark not defined. 

First joint session ..................................................................................................Error! Bookmark not defined. 

Exploring the issues ..............................................................................................Error! Bookmark not defined. 

Facilitative process – moving toward agreement ................................................Error! Bookmark not defined. 

Final Joint Sessions ...............................................................................................Error! Bookmark not defined. 

Debriefing after the process has concluded ........................................................Error! Bookmark not defined. 

The importance of Rapport ..................................................................................Error! Bookmark not defined. 

The importance of Good Faith .............................................................................Error! Bookmark not defined. 

National Union of Workers v Defries Industries Pty Ltd [2009] FWA 88 .........Error! Bookmark not defined. 

Quarrelling in a lifeboat ...................................................................................Error! Bookmark not defined. 

Negotiation – common mistakes .....................................................................Error! Bookmark not defined. 

Patrick Cavangh, LEADR podcast ......................................................................Error! Bookmark not defined. 

Laurence Boulle – Mediation Skills and Techniques – Chapter 7 ....................Error! Bookmark not defined. 

‘Born again Virgin’ – Sunday Telegraph 22.7.2012 ..........................................Error! Bookmark not defined. 

Topic Six – Mediation (BLUE) ....................................................................................Error! Bookmark not defined. 

Definition of mediation ........................................................................................Error! Bookmark not defined. 

Factors relevant to decisions that precede mediation .........................................Error! Bookmark not defined. 

Process of mediation and sources of power ........................................................Error! Bookmark not defined. 

Mediation process ................................................................................................Error! Bookmark not defined. 

Mediator power ...................................................................................................Error! Bookmark not defined. 

Can a mediator redress power imbalances present in a mediation? ...................Error! Bookmark not defined. 

Mediator neutrality (A&C p. 149-157) .................................................................Error! Bookmark not defined. 

Addressing the neutrality dilemma through ethics for a mediation ‘profession’ .......... Error! Bookmark not 

defined. 

Rachael Field Paper presented at National ADR Research Forum ...................Error! Bookmark not defined. 

Difficulties with lawyers acting as mediators .......................................................Error! Bookmark not defined. 

Law and Mediation: Conflict or Coalescence? Laurence Boulle In Commercial Dispute Resolution Journal

 .........................................................................................................................Error! Bookmark not defined. 

Lawyers and mediation: beyond the adversarial system? ...............................Error! Bookmark not defined. 

Anne Ardagh and Guy Cumes, in Australian Dispute Resolution Journal ........Error! Bookmark not defined. 



Lawyers acting as mediations: ethical dilemmas in the shift from advocacy to impartialityError! Bookmark 

not defined. 

Naomi Cuckier ..................................................................................................Error! Bookmark not defined. 

Confidentiality in mediation (A&C p. 178-186) ....................................................Error! Bookmark not defined. 

Liability of mediators – immunity? (A&C p. 189-192) ..........................................Error! Bookmark not defined. 

Topic Seven – Skills – Mediation (GREEN) ................................................................Error! Bookmark not defined. 

Determining the appropriateness of ADR processes ...........................................Error! Bookmark not defined. 

Opening statements of mediators .......................................................................Error! Bookmark not defined. 

 LEADR ......................................................................................................Error! Bookmark not defined. 

 ACDC........................................................................................................Error! Bookmark not defined. 

 Mediate Today Pty Ltd ............................................................................Error! Bookmark not defined. 

Boulle and Alexander (Mediation skills and techniques extract) .....................Error! Bookmark not defined. 

Unconditionally constructive negotiation style ...................................................Error! Bookmark not defined. 

The mediation process (Sourdin p. 214 )..........................................................Error! Bookmark not defined. 

Pre-process steps – intake – dispute counselling and advising ............................Error! Bookmark not defined. 

Creating a dispute resolution atmosphere...........................................................Error! Bookmark not defined. 

Best to avoid the cuddly blanket when making an impression .......................Error! Bookmark not defined. 

Nicky Phillips The Sydney Morning Herald, June 25 2010 ...............................Error! Bookmark not defined. 

First joint session ..................................................................................................Error! Bookmark not defined. 

Exploring the issues ..............................................................................................Error! Bookmark not defined. 

Facilitative processes – moving towards agreement ...........................................Error! Bookmark not defined. 

Final joint session .................................................................................................Error! Bookmark not defined. 

Debriefing after the process has concluded ........................................................Error! Bookmark not defined. 

Mediation models ................................................................................................Error! Bookmark not defined. 

Boulle and Alexander (Mediation skills and techniques extract) .....................Error! Bookmark not defined. 

LEADR ...................................................................................................................Error! Bookmark not defined. 

ACDC .....................................................................................................................Error! Bookmark not defined. 

Charlton & Dewdney – The mediators Handbook ...........................................Error! Bookmark not defined. 

 Egg model ....................................................................................................Error! Bookmark not defined. 

The triangle model ...............................................................................................Error! Bookmark not defined. 

Mediation – a practical outline ........................................................................Error! Bookmark not defined. 

Sir Lawrence Street ..........................................................................................Error! Bookmark not defined. 

Mediation: Bar Practice Course .......................................................................Error! Bookmark not defined. 

Sir Lawrence Street ..........................................................................................Error! Bookmark not defined. 

The Mediation Process: Practical Strategies for resolving conflict ..................Error! Bookmark not defined. 

Christopher Moore ..........................................................................................Error! Bookmark not defined. 

Strategic Interventions used by mediators, facilitators and conciliators ........Error! Bookmark not defined. 

John Wade, in Australian Dispute Resolution Journal .....................................Error! Bookmark not defined. 



Topic Eight – Family Mediation and Less Adversarial trial; Conciliation in Discrimination Disputes (YELLOW)

 ..................................................................................................................................Error! Bookmark not defined. 

Family Disputes ....................................................................................................Error! Bookmark not defined. 

The use of ADR in family disputes ........................................................................Error! Bookmark not defined. 

Negotiation...........................................................................................................Error! Bookmark not defined. 

Kressel’s typology of U.S. divorce lawyers (1983) A&C p. 331 .........................Error! Bookmark not defined. 

Dispute resolution processes in the Family Court of Australia and the Federal Magistrates Court .......... Error! 

Bookmark not defined. 

Mediation of Family Disputes ..............................................................................Error! Bookmark not defined. 

Is mediation suitable for family disputes? ...........................................................Error! Bookmark not defined. 

Preserving the family and protecting the children? .............................................Error! Bookmark not defined. 

Gender and power in the resolution of family disputes ......................................Error! Bookmark not defined. 

Other aspects of identity, such as race and sexuality, may impact on family mediation and influence the 

issues that need to be taken into account. ..........................................................Error! Bookmark not defined. 

Mediation of disputes involving violence.............................................................Error! Bookmark not defined. 

Keys Research – Research/Evaluation of Family Mediation Practice and the issue of violence ............ Error! 

Bookmark not defined. 

1996 – A&C p. 354 ...........................................................................................Error! Bookmark not defined. 

The involvement of children in family mediation ................................................Error! Bookmark not defined. 

Arbitration and expert processes .........................................................................Error! Bookmark not defined. 

Less Adversarial Trial ............................................................................................Error! Bookmark not defined. 

Statutory Framework ...........................................................................................Error! Bookmark not defined. 

Key features .........................................................................................................Error! Bookmark not defined. 

ADR Aspects .........................................................................................................Error! Bookmark not defined. 

Family Court Mediation and Indigenous Families ............................................Error! Bookmark not defined. 

Stephen Ralph in, Indigenous Law Bulletin ......................................................Error! Bookmark not defined. 

Domestic violence: a tale of two Margarets ....................................................Error! Bookmark not defined. 

Ruth Charlton in, Law Society Journal .............................................................Error! Bookmark not defined. 

The Language of Acceptance ...........................................................................Error! Bookmark not defined. 

In Thomas Gordon, How to be an effective parent and bridge the generation gap ...... Error! Bookmark not 

defined. 

Conciliation v Mediation ......................................................................................Error! Bookmark not defined. 

o Butterworths Legal Dictionary .....................................................................Error! Bookmark not defined. 

o NADRAC .......................................................................................................Error! Bookmark not defined. 

o Butterworths Legal Dictionary .....................................................................Error! Bookmark not defined. 

o NADRAC .......................................................................................................Error! Bookmark not defined. 

Distinction between mediation and conciliation .................................................Error! Bookmark not defined. 

Use of conciliation in discrimination disputes ......................................................Error! Bookmark not defined. 

Investigation .........................................................................................................Error! Bookmark not defined. 

The conciliation conference .................................................................................Error! Bookmark not defined. 



The role of conciliation officers ............................................................................Error! Bookmark not defined. 

Confidentiality (A&C p. 377) .................................................................................Error! Bookmark not defined. 

Advantages and Disadvantages of conciliation in dealing with discrimination disputes ... Error! Bookmark not 

defined. 

Topic Nine – Arbitration and Expert Appraisal/Determination (ORANGE) ...............Error! Bookmark not defined. 

Distinction between arbitration, expert appraisal and litigation .........................Error! Bookmark not defined. 

Arbitration ............................................................................................................Error! Bookmark not defined. 

Expert appraisal ....................................................................................................Error! Bookmark not defined. 

Litigation ...............................................................................................................Error! Bookmark not defined. 

Expert appraisal v arbitration v litigation .............................................................Error! Bookmark not defined. 

Comparison between expert appraisal and arbitration .......................................Error! Bookmark not defined. 

The dilemma of privatised dispute settlement ....................................................Error! Bookmark not defined. 

Institute of Arbitrators and Mediators (IAMA) Rules ...........................................Error! Bookmark not defined. 

Rules for the Conduct of Commercial Arbitrations ..........................................Error! Bookmark not defined. 

Institute of Arbitrators and Mediators Australia .............................................Error! Bookmark not defined. 

Judicial supervision of arbitral proceedings .........................................................Error! Bookmark not defined. 

Qantas Airways Ltd v Joseland & Gilling (1986) 6 NSWLR 327 ........................Error! Bookmark not defined. 

Mediators as expert advisors/determiners ..........................................................Error! Bookmark not defined. 

Expert Determination ......................................................................................Error! Bookmark not defined. 

Michael McHugh - Address to the Chartered Institute of Arbitrators (2007) ..Error! Bookmark not defined. 

Topic Ten – Hybrid Processes (PINK) ........................................................................Error! Bookmark not defined. 

Grievance Mediation ............................................................................................Error! Bookmark not defined. 

Mediator-Advisers: A new third-party role ......................................................Error! Bookmark not defined. 

Jeanne Brett and Stephen Goldberg ................................................................Error! Bookmark not defined. 

in Negotiation in Organisations, Sage Publications, 1983 pp 165-76 ..............Error! Bookmark not defined. 

Grievance Mediation: A successful Alternative to Labour Arbitration ............Error! Bookmark not defined. 

Stephen Goldberg in Negotiation Journal ........................................................Error! Bookmark not defined. 

How Existing Procedures Shape Alternatives: The Case of Grievance Mediation ......... Error! Bookmark not 

defined. 

Deborah Kolb In Journal of Dispute Resolution ...............................................Error! Bookmark not defined. 

Why Does Grievance Mediation Resolve Grievances? ....................................Error! Bookmark not defined. 

Peter Feuille In Negotiation Journal ................................................................Error! Bookmark not defined. 

Early Neutral Evaluation .......................................................................................Error! Bookmark not defined. 

Law Society of NSW Expert Neutral Evaluation Model ....................................Error! Bookmark not defined. 

Med-Arb (Mediation-Arbitration) ........................................................................Error! Bookmark not defined. 

Getting the best of both worlds with Med-Arb ...............................................Error! Bookmark not defined. 

Alan L Limbury In Law Society Journal (September 2010) ...............................Error! Bookmark not defined. 

Collaborative Law/Practice ..................................................................................Error! Bookmark not defined. 

Collaborative Law Gaining Momentum ...........................................................Error! Bookmark not defined. 



John Pollard In Law Society Journal (June 2007) .............................................Error! Bookmark not defined. 

A Better Way Michael Short Opinion in The Age .............................................Error! Bookmark not defined. 

The Legal Profession post ADR – From Mediation to Collaborative Law .........Error! Bookmark not defined. 

Anne Ardagh and Guy Cumes In Australasian Dispute Resolution Journal ......Error! Bookmark not defined. 

The Ethics of Collaborative Practice .................................................................Error! Bookmark not defined. 

Maxine Evers In Australasian Dispute Resolution Journal ...............................Error! Bookmark not defined. 

Forum Sentencing ................................................................................................Error! Bookmark not defined. 

Finding the Best way forward for offenders and victims .................................Error! Bookmark not defined. 

Anne Susskind In Law Society Journal (June 2011) ..........................................Error! Bookmark not defined. 

Victims and offenders beyond the mediation paradigm .................................Error! Bookmark not defined. 

Sally Kitt In Australian Dispute Resolution Journal ..........................................Error! Bookmark not defined. 

Circle Sentencing ..................................................................................................Error! Bookmark not defined. 

Criminal Facilitation..............................................................................................Error! Bookmark not defined. 

Judges as mediators in Criminal Matters: The Canadian Experience ..............Error! Bookmark not defined. 

The Hon JJ Michel Robert: Chief Justice of Quebec - Paper presented at the International Society for the 

Reform of Criminal Law 20th International Conference ...................................Error! Bookmark not defined. 

Rules of the Court of Appeal of Quebec in Criminal Matters ..........................Error! Bookmark not defined. 

Convening Clauses ................................................................................................Error! Bookmark not defined. 

Not necessarily mediation: the use of convening clauses in dispute systems design ... Error! Bookmark not 

defined. 

Karl Slakieu and Ralph Hassan In Negotiation Journal .....................................Error! Bookmark not defined. 

Partnering .............................................................................................................Error! Bookmark not defined. 

Partnering: new dimensions in dispute prevention and resolution ................Error! Bookmark not defined. 

Mark Appel in Arbitration Journal ...................................................................Error! Bookmark not defined. 

Dispute Boards .....................................................................................................Error! Bookmark not defined. 

Dispute Boards: Is there a role for lawyers? ....................................................Error! Bookmark not defined. 

Brennan Ong and Paula Gerber .......................................................................Error! Bookmark not defined. 

The future for dispute boards in Australia and New Zealand ..........................Error! Bookmark not defined. 

Graham R Easton .............................................................................................Error! Bookmark not defined. 

Topic Eleven – Dispute Resolution and ATSI People (BLUE) .....................................Error! Bookmark not defined. 

Dispute Resolution in Traditional and Contemporary Aboriginal Society .......Error! Bookmark not defined. 

Larissa Behrendt in Aboriginal Dispute Resolution: A Step Towards Self-Determination and Community 

Autonomy. .......................................................................................................Error! Bookmark not defined. 

Mediation: Towards an Aboriginal Conceptualisation .....................................Error! Bookmark not defined. 

Madeline Sauve in Aboriginal Law Bulletin ......................................................Error! Bookmark not defined. 

Power and cultural differences in Native Title mediation ...............................Error! Bookmark not defined. 

Michael Dodson – Keynote Address delivered at the Second International Mediation Conference: 

Mediation and Cultural Diversity .....................................................................Error! Bookmark not defined. 

Indigenous Dispute Resolution ........................................................................Error! Bookmark not defined. 



Toni Bauman in Indigenous Law Bulletin .........................................................Error! Bookmark not defined. 

Mediation in Aboriginal Communities – Familiar dilemmas, fresh developments ........ Error! Bookmark not 

defined. 

Loretta Kelly, in Indigenous Law Bulletin .........................................................Error! Bookmark not defined. 

Toward a better tomorrow: a perspective on dispute resolution in Aboriginal communities in Queensland

 .........................................................................................................................Error! Bookmark not defined. 

Peter Grose in Australian Dispute Resolution Journal .....................................Error! Bookmark not defined. 

The Mawul Rom Project – An experience of cross-cultural mediation ............Error! Bookmark not defined. 

Samantha Newman – Indigenous Law Bulletin ................................................Error! Bookmark not defined. 

Mediation initiatives and the needs of Aboriginal women ..............................Error! Bookmark not defined. 

Hilary Astor – Paper presented at Second International Mediation Conference: Mediation and Cultural 

Diversity ...........................................................................................................Error! Bookmark not defined. 

Mediating in Aboriginal Communities .............................................................Error! Bookmark not defined. 

David Spencer in Commercial Dispute Resolution Journal ..............................Error! Bookmark not defined. 

‘Healing through yarning’: Training issues in an indigenous family mediation program ...... Error! Bookmark 

not defined. 

Linda Fisher in Australasian Dispute Resolution Journal .................................Error! Bookmark not defined. 

Topic Twelve – ADR Standards, Qualifications, Ethics and the Courts .....................Error! Bookmark not defined. 

Tapoohi v Lowenberg .......................................................................................Error! Bookmark not defined. 

Should Judges be mediators? ...............................................................................Error! Bookmark not defined. 

Should judges be mediators? ...........................................................................Error! Bookmark not defined. 

The Hon Justice Nicholas Hasluck AM at Supreme and Federal Court Judges Conference – January 2010

 .........................................................................................................................Error! Bookmark not defined. 

Accreditation ........................................................................................................Error! Bookmark not defined. 

Approval and practice standards (tier 1) ..............................................................Error! Bookmark not defined. 

Recognised Mediation Accreditation Body (RMAB) requirements (Tier 2)..........Error! Bookmark not defined. 

Implementation Body (Tier 3) ..............................................................................Error! Bookmark not defined. 

Approval and Practice Standards .........................................................................Error! Bookmark not defined. 

Practice standards ............................................................................................Error! Bookmark not defined. 

Tapoohi case ....................................................................................................Error! Bookmark not defined. 

Ethics of Mediators ..............................................................................................Error! Bookmark not defined. 

LEADR Code of Ethics .......................................................................................Error! Bookmark not defined. 

SUMMARY ONLY ..............................................................................................Error! Bookmark not defined. 

Society encourages early consensual resolution of disputes ..........................Error! Bookmark not defined. 

Law Society Journal, October 1999, p. 73 ........................................................Error! Bookmark not defined. 

 



 

Topic One – Introduction to ADR (BLUE) 

What is ADR? 
 Any method of dispute resolution which occurs outside a judicial setting 

 Usually utilises a third party 

 Three main types: 

o Facilitative: third party assists in managing the process of dispute. Includes mediation and 

facilitation. HELP 

o Advisory – involves a third party who investigates the dispute and provides advice on the facts 

and possible outcomes. Includes investigation, case appraisal and dispute counselling. ADVISE 

o Determinative – third party investigates the dispute (possibly a formal hearing) and makes a 

determination. Includes adjudication and arbitration. May or may not be binding. DETERMINE 

 NADRAC – National Alternative Dispute Resolution Advisory Centre 

Definitions and differences in process 
 Differences in process can occur in response to the following: 

o Length of the process and the formality of it 

o Different elements for different processes 

o Role of a third party/ies 

o Role of the parties themselves 

o Subject of the dispute 

o Reporting and referral requirements 

o Objectives of the process 

o Philosophical underpinnings 

 “mediation abacus” – variables relating to levels of intervention and qualifications 

Why teach ADR? 
 ADR is becoming an increasingly important aspect in dispute resolution. There is now a larger size and 

variety of cases that are being decided by ADR processes. Skills in ADR are a crucial aspect in the 

modern day legal profession.  

Christopher Moore (1996) The Mediation Process: Practical Strategies for Resolving Conflict 
o All societies, communities, organisations and interpersonal relationships experience conflict at 

one time or another in the process of day to day interaction. Conflict is not necessarily bad, 

abnormal or dysfunctional; it is a fact of life. 

o We need alternative dispute resolution practitioners to acknowledge and accept that conflict 

is not necessarily bad, it is not abnormal and it is not dysfunctional. Conflict exists when 

people are in competition to achieve goals which are perceived to be or actually are 

incompatible.  

o But, conflict may go beyond competitive behaviour and acquire the additional purpose of 

inflicting physical or psychological damage on an opponent, even to the point of destruction.  

o Unfortunately many people in conflict are unable to develop an effective process to deal with 

the psychological barriers to settlement or develop integrative solutions of their own  that’s 

where ADR practitioners come in. They help people resolve conflict that they themselves 

cannot resolve.  

Jeremy Gromly, Chair of NADRAC (in Sourdin Alternative Dispute Resolution) 
o There is nothing wrong with dispute, it is normal. 



o Just as dispute is healthy we know that unresolved disputes are costly, damaging and 

debilitating. They interfere with ordinary discourse. They bring productive activity to a halt. 

They generate animosity. They fracture otherwise good human relationships and they can 

interfere with any field of activity in which resolution does not occur.  

o We recognise not only a right to dispute but also a need and even an obligation to resolve our 

disputes. Usually that is what we do. Only a tiny sliver of daily disputes find their way to the 

courts. Indeed only a tiny sliver of the disputes of daily life are amenable to judicial 

determination. Of those that are, only a small proportion have to be determined by a judge 

because the rest are settled by agreement between the parties. Courts are the first to 

recognise that and encourage parties to resolve their disputes. Courts and judges have been 

one of the great supporters of ADR  courts do not resolve disputes they determine them by 

applying the law to the facts.  

Judy Gutman, Tom Fisher, Erika Martens – Why teach ADR to Law Students? (2006) 16(2) Legal 

Education Review 
o Pg 145 – ADR courses put back everything law school took out, reintegrating humanity and 

common sense into the dispute resolution process. 

o Black letter, common law, studies removed the humanity and common sense and we should 

teach ADR to put that back.  

o Referred to study by Nolan – knowledge of mediation enhances law students lawyering skills. 

Even if they never mediate in practise it enables them to think in a problem solving manner 

and to consider underlying needs and interests  it enhances law students lawyering skills.  

The Bigger Picture 
 There is a large size, variety and dimension of cases that are capable of being resolved by ADR. 

However there are others that are not – e.g. Channel 7 case where the judge pleaded with the parties 

to settle the case which was refused and a decision was given and a cost order made – the costs were 

reported to be in the vicinity of $100M 

Case of Jaundice & Jaundice  

 Testator had multiple wills – litigation ensued for many years consuming £60000-70000 in legal costs. 

By the time the litigation was concluded there was nothing left in the estate for distribution 

P R Callaghan SC, Roles and Responsibilities of lawyers in mediation (27 July 2007) 
o [5] referring to Jaundice & Jaundice  the lawyers have twisted it into such a state of 

bedevilment that the original facts of the case have disappeared. It is about a will and trusts 

under a will, or it was, it’s about nothing but costs now.  

Argyle Diamond Mine 

 Provides an example of using ADR techniques to prevent dispute.  

 Agreement was made between the mining company and indigenous community  participation 

agreement 

 The agreement ensures that the mining activities will provide benefits to the indigenous people 

beyond the life of the mine.  

Kirby J – ADR 

 Kirby J used ADR to resolve a dispute.  

 The dispute was set to run in a SA court for 18 months. Kirby resolved it in a week. 

 Illustrates the power of ADR when the practitioner is well trained and knows what they are doing.  



America is the leader in ADR, followed by Australia, followed by England 
 English case of Susan Fahiti v Forstead House School Trust (2005) EWCA CIV 765 

o [27] – shudder to think of the costs of the case. As the court has settled many of the principles 

in stress of work cases litigants really should mediate such cases as the present. Of course 

mediation before trial is infinitely preferable to mediation before appeal, but it is a great pity 

that neither form of mediation has taken place in this case, or if it has, it has not produced a 

result. 

o £25000 in costs 

Continuing development of ADR 
 Even in crime there are moves afoot in relation to turning dispute resolution solutions to criminal 

issues – i.e. criminal facilitation, mediation, circle sentencing.  

 ADR is used in customer complaints training – REM acronym. Respond to emotion, Explore the 

solutions, and move to Resolutions.  

 Another example is the equine influenza outbreak – ADR was used to resolve compensation disputes.  

 Live Cattle Export Scandal – currently negotiations and facilitation are being undertaken to resolve 

issue prior to a court hearing.  

What is the A in ADR? 
 The A is generally referred to as ‘alternative’  but is this really correct? 

 It has been argued by Lawrence Street ((1992) 66 ALJ 194) that it is not ‘alternative’ - the use of 

alternative implies that it is in competition with the judicial system which is not true. It is really an 

‘additional’ branch of resolution 


