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CONSTITUTIONALISM AND THE RULE OF LAW   
CONSTITUTIONALISM 

What is a constitution? 

 The Constitution was incorporated in the Commonwealth of Australia Constitution Act 1900. The 
framework of government incorporating the Westminster system of representative and 
responsible government and constitutional monarchy, and the US federalism, separation of 
powers and judicial review. 

 Sir Ivor Jennings – a document setting out ‘the rules governing the composition, powers and 
methods of operation of the main institutions of government, and the general principles applicable 
to their relations to the citizens’ (the Law and Constitution, University of London Press, 1959).  

 Adam Tomkins – establishes institutions and their inter-relationships, explain the place and role of 
the people and express political values to which particular society lays claim (Public Law, Oxford 
University Press, 2003). 

 Giovanni Sartori – not only a shorthand report formalizing the power structure of a given country, 
but also establishing a fundamental law, or fundamental set of principles, and a correlative 
institutional arrangement restricting arbitrary power and ensure a limited government.  

Classifications of the Australian Constitution 

 Australian Constitution is written in the Commonwealth of Australia Constitution Act 1900 and 
unwritten through common law and unwritten conventions. Rigid as constitutional law 
amendments can be initiated by Parliament, but can only be effected by a referendum under s28.  

 State constitutions are considered flexible, amended by ordinary acts of parliament. 
 Nominal – formalization of power vs.  façade – constitution pay lip service to principles of limited 

government, but fails in practice to secure them. 
 

Political Constitutionalism and Legal Constitutionalism 

 The differentiating factor is whether the decisive legal say on the constitutional limits of power is 
given to the judiciary. E.g. Legal constitutionalism - US Supreme Court, Political Constitutionalism 
– English public law, the Parliament. 

 

Political Constitutions  

 Those who exercise political power (the government) are held to constitutional account through 
political means and political institutions (Parliament).  

 Effective when strong and vibrant politics, high degree of independence from government of those 
performing regular scrutiny in Parliament of government ministers and civil servants. Relies on 
rigour of the political process, transparent, participatory, representative and deliberative politics. 
However, this is difficult to achieve in practice and there are issues with discrimination against 
minorities in democracy based on majority rule. 

 Additional aspects: 
o Interested voters 
o Politicians who take the job seriously, deliver what they say. 
o Frequency of the term 

 Downside:  
o Lack of dynamic culture, neglectful of minorities, politicians are not likely to change 

unpopular policies during their election term.  
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Legal Constitutions 

 The principle means and principle institution through which government is held to account is the 
law and the courts.  

 Independence of judges from other branches of government is assumed 
o Effective when legal systems, courts and judges require independence from the 

government, and required to take seriously the idea that law can and ought to be used as 
a technique for holding the government to account.  

o E.g. US Supreme Court can strike down legislation (have extreme power), but must be 
independent. 

 No inherent discrimination in favour of the majority.  
 Downside: 

o Court may become too politicised –  
o Judges are not elected (democratically), and not accountable, or representative (e.g. 

male, white, old, upper-middle class lawyers). 
o Expensive to fund litigation to challenge legislation 
o Equally expensive to majorities and minorities.  

 

Separation of powers 

 Different functions should be vested in independent institutions to limit the arbitrary use of power.  
o Legislative – making of new law and alteration / repeal of existing law by Parliament. 
o Executive – administration of the law by the government, e.g. social service – public 

health, housing, assistance (sick or unemployed), welfare of individual workers, 
education, transport, defence, order and justice, finance. 

o Judiciary – interpretation of the law and application to particular cases by The Courts 
 In reality, various social, political or economic circumstances affect the constitution in practice. 
 The structure of the Constitution implies the separation of powers, i.e. the legislative, executive 

and judiciary 
 4th branch – forced integrity, monitoring to ensure accountability of government e.g. ICAC 

(commission on corruption), executive delegation of powers (e.g. privatisation of government 
responsibilities), increases public awareness. 

RULE OF LAW 

 The notion of the rule of law is a very big idea, a political ideal. It is an exceedingly elusive notion. 
In this course, rule of law is in the background as an abiding concern of the discipline of law.  

 It is an accepted measure of worldwide government legitimacy. 
 Objective to be able to draw connection between what we cover and concept of the rule of law. 
 What rule of law can help to secure? 

o Order, certainty and predictability 
o Accountable government – Parliament are responsible for their actions 
o Fairness and and/or justice – all citizens are treated in the same way, just treatment of all 

people 
o Individual liberty and freedom  
o Sustainable economic development – recourse through the law that individuals can protect 

their rights, the right to sue and be sued, enables people to invest their money  

Formal and substantive conceptions of the rule of law  

Formalistic theories: 

 Emphasis on the importance of laws possessing certain procedural qualities:  
o Publicly made 
o Of general effect 
o Prospective in nature 
o Clear in their meaning 
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 Formal conceptions address the manner in which the law was enforced, clarity of ensuring the 
norm, temporal dimension (prospective). Formal theories focus on proper sources and forms of 
legality. 

Substantive theories: 

 Substantive theories also require the content of the law must comply with justice and moral 
principle, essentially “good laws.”  
 

 More specifically: 
o Is it just? 
o Is it moral? 
o Does it protect or undermine human rights? 
o Does it advance substantive quality or social welfare? 

 Only few legal systems are substantive, substantive criteria are subjective and difficult for 
countries to enforce substantive rule of law. 

AV Dicey’s notion of the rule of law 

Three elements 

1. Absolute supremacy the law no man is punishable except for a distinct breach of law 
established in the ordinary legal manner. Importance with arbitrary decisions of the King. 

2. Equality before the law, equal subjection of all classes to the ordinary law administered by 
the ordinary law courts. (mainly in the sense that officials are not exempt) 

3. The law of the constitution is the consequence of the rights of individuals as defined and 
enforced by the courts  
 Faith in the capacity for rights of individuals to be secured 
 Suggesting that rights protection is inherent to the operation of the system 
 Attention to the courts’ role in statutory interpretation 
 Once Parliament has done its job of making the law it falls to the judiciary to interpret the 

meaning of statutes. 

Criticisms: 

 Too formalistic 
 Ignores the dimension of constitutionalism concern within limits of power 
 Little concern with substantive equality 
 Out of date in his reference to the UK legal system and at the time of his writing. 

Rule of law in Australia – re. Sir Ninian Stephen = Formalistic 

 

The Rule of Law in Britain   

 British rule of law of a government under law existed despite the absence of a written constitution, 
due to the widely shared belief and commitment among the public and government officials, that 
the government operates within a limiting framework of the law. The law ruled, the rule of law 
existed owing to unquestioned belief in the rule of law.  

 Common law was the product of custom, working out of legal principles through application by 
reason by judges. Government officials were held accountable to ordinary law.  

 The unwritten constitution of England comprised the Magna Carta, key legislation i.e. Act of 
Settlement, Septennial Act (duration of parliament), Habeas Corpus Act, shared complex of 
understandings about law and government.  

 19th Century legal positivism – meant that law was seen as a product of sovereign legislative will, 
to serve current social purposes, judges could not override the legislation. 
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A CONSTITUIONAL HYBRID 
Constitutional law has two functions: 

 Stablise and secure basis for exercise of government power 
 Limit the power of government 

The historical framework for Australia’s constitutional law is based on Britain’s development of 
institutions, traditions and constitutional government. However, Australia’s need for a federal (written) 
constitution was influenced by the US.  

 

British vs. American Constitutionalism 

UK Constitution 

 No single defining ‘constitutional moment’ has required a revision of the UK constitution. (e.g. 
France and US).  

 UK Constitution was a result of evolution reflecting political, social and economic experiences. 
 Constitution is comprised of the statue law, common law and constitutional conventions. 
 British system of parliamentary government containing an executive responsible to the 

legislature. 
 Magna Carta (1215) – crown to observe and respect subjects’ rights and liberties as specified in 

the charters; catalogue of restrictions on the power of the king.  
 Petition of Rights (1628) – when the Stuart Kings sought to reassert the divine right of kings to 

govern, the Petition of Rights signalled dissatisfaction because Parliament rejected the idea of 
taxation without its consent. Questioned the Crown’s authority to impose arbitrary imprisonment 
and martial law. Parliamentary forces prevailed over the Kings and resulted in the King’s 
execution.  

 Bill of Rights (renamed Parliament Recognition Act) (1689) – ultimate Sovereignty was 
vested in the King in Parliament, not the King alone. Later enacted as the Parliament Recognition 
Act 1689. It set out fundamentals of contemporary constitution: 

o Illegal for the Crown to execute laws, raise taxes or keep an army in peacetime without 
consent of the Parliament 

o Formal recognition of the privileges of Parliament; right to free speech and debate of 
MPs, right to regulate own proceedings free of the Crown or Courts.  

 Act of Settlement (1701): regulated succession of the Throne and security of tenure of judges. 
o Section 4 - required formal confirmation of what advice was given to the King by his 

Ministers in the Privy Council 
o Section 6 – prohibited placement from sitting in the Commons (separation of King’s 

Ministers from the Parliament) 
o Section 8 – removed the possibility of Crown protection for those impeach by the 

Commons; Ministers to maintain the confidence of the lower house to keep their offices. 
 Reform Acts (vars.) – extended franchise (ability of people to vote), representative government / 

parliament 
 Parliament Acts (1911 and 1949) – early 20th Century – House of Lords (originally comprised of 

the titled nobility) had its powers significantly qualified, by expectation to defer to the House of 
Commons on financial matters.  

 

US Constitution 

 Federalism - the constitution was approved after the American War of Independence 
 The Bill of Rights adopted 10 amendments in 1791, and an additional 17 since then.  

 

Constitutional Significance of the Magna Carta (1215) 

 Limited the arbitrary exercise of monarchical power, as accepted by King John in 125. 
 Also, reaffirmation by each of the monarch succeeding.  


