
 1 

CIVIL PRACTICE 

TABLE OF CONTENTS 

Guiding Principles: part 6, division 1 ................................Error! Bookmark not defined. 
Directions Power: part 6, division 2 ..................................Error! Bookmark not defined. 
Uniform Civil Procedure Rules ............................................Error! Bookmark not defined. 

Case Management ........................................................... Error! Bookmark not defined. 

Part 2A CPA: pre-litigation requirements .............. Error! Bookmark not defined. 

Pre-litigation checklist: ........................................................................................................... 11 
1  Who are the parties?....................................................... Error! Bookmark not defined. 
2  What are the causes of action? .................................... Error! Bookmark not defined. 
3  Where to commence proceedings? ........................... Error! Bookmark not defined. 
COMMENCING PROCEEDINGS .............................................. Error! Bookmark not defined. 

Client care .....................................................................................Error! Bookmark not defined. 
Pre-action protocols .................................................................Error! Bookmark not defined. 
Letters of demand .....................................................................Error! Bookmark not defined. 
Commencing proceedings: originating process ...........Error! Bookmark not defined. 

PLEADINGS ................................................................................. Error! Bookmark not defined. 
Purpose of pleadings................................................................Error! Bookmark not defined. 
Contents of pleadings ..............................................................Error! Bookmark not defined. 
Procedure: Part 14 UCPR .......................................................Error! Bookmark not defined. 
Statement of Claim: DIVISION 4 UCPR .............................Error! Bookmark not defined. 
Defence: Part 14, division 2 ucpr ........................................Error! Bookmark not defined. 
Counterclaim and Set-off ........................................................Error! Bookmark not defined. 
Particulars: part 15 ...................................................................Error! Bookmark not defined. 
claims that must be pleaded at the outset ......................Error! Bookmark not defined. 
Striking out pleadings: R 14.28 ...........................................Error! Bookmark not defined. 
Inherent jurisdiction to strike out ......................................Error! Bookmark not defined. 

SERVICE: Part 10 UCPR........................................................... Error! Bookmark not defined. 
Service defines jurisdiction ...................................................Error! Bookmark not defined. 
types of Service ..........................................................................Error! Bookmark not defined. 

Self-represented litigants ..................................................... Error! Bookmark not defined. 

Interlocutory applications .......................................... Error! Bookmark not defined. 

Motions under the UCPR: part 18 UCPR ........................... Error! Bookmark not defined. 
Operation of interlocutory applications .......................... Error! Bookmark not defined. 
Injunctions .................................................................................. Error! Bookmark not defined. 
Mareva orders ........................................................................... Error! Bookmark not defined. 
Anton Piller orders .................................................................. Error! Bookmark not defined. 

Defending proceedings ................................................. Error! Bookmark not defined. 

Representative proceedings ................................................ Error! Bookmark not defined. 

DEFAULT JUDGMENT: Part 16 .................................... Error! Bookmark not defined. 

SUMMARY DISPOSAL: Part 13 .................................... Error! Bookmark not defined. 

AFFIDAVITS: PART 35 ................................................... Error! Bookmark not defined. 

PART 35 UCPR ........................................................................... Error! Bookmark not defined. 



 2 

Falsely swearing: oaths act ...................................................Error! Bookmark not defined. 

DISCOVERY: Part 5 and 21 ........................................... Error! Bookmark not defined. 

SUBPOENAS: Part 33 ...................................................... Error! Bookmark not defined. 

Privilege ...................................................................................... Error! Bookmark not defined. 
Privilege: part 1 rule 9.............................................................Error! Bookmark not defined. 

COSTS: Pt 42 ................................................................................... Error! Bookmark not defined. 
Calderbank letters and Offers of compromise .............. Error! Bookmark not defined. 
Bases upon which costs can be awarded ......................... Error! Bookmark not defined. 

Common types of costs orders ............................................Error! Bookmark not defined. 
Costs against legal practitioners ........................................ Error! Bookmark not defined. 
Litigants in person ................................................................... Error! Bookmark not defined. 

Enforcement of Judgments  UCPR Part 39 .......... Error! Bookmark not defined. 

Appeals: Part 50 .............................................................. Error! Bookmark not defined. 

Court of Appeal: Part 51 ............................................... Error! Bookmark not defined. 

 

 

 

 

  



 3 

INTRODUCTION 

LITIGATION PHASES 

1. Pre-Litigation 

 before statement of claim is filed 

 Post-Litigation: Once statement of claim is filed, both parties are required to try 

and ameliorate the concerns of both parties through ADR (before the hearing 

on the matter).  

2. Initiating Proceedings 

3. Interlocutory Proceedings 

4. Hearing Stage (Trial stage) 

Case Management covers all 4 of these phases.  

STATUTES 

Federal Statutes 

1. Federal Court of Australia Act 

2. Civil Dispute Resolution Act 2011 

3. Federal Magistrates Act 1999 

4. Constitution of Australia 

NSW Statutes 

1. Civil Procedure Act 2005 (CPA) 

2. Uniform Civil Procedure Rules 2005 (UCPR) 

3. Legal Professions Act 2004 (LPA) 

4. Supreme Court Act 1970 

5. District Court Act 1973 

6. Local Court Act 2007 

Practice Notes are also used to help understand various aspects of the federal and state 

legislation.  

PROCEDURAL VS. SUBSTANTIVE LAW  

Procedural Law: The law that governs the method by which rights are sought to be enforced. 

Rules of Procedure are at least as important as the substantive law. 

Substantive Law: Defines legal rights, duties, powers and liabilities. 

Bathurst CJ: “In many cases, rules of procedure may in fact prove to be more important than 
substantive law as civil procedure rules operate to dictate: 

1. The manner of determination of the facts in issue 
2. The law to be applied 
3. The way in which the law is applied to the facts 
4. The available remedies” 
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JURISDICTION 

 

Jurisdiction: This is the extent of the power of the court to limit the power from a territorial, 

constitutional or legislative perspective. It determines the type of jurisdiction which the court 

can actually hear.  

Territorial  

E.g. SCNSW has no jurisdiction over things that happen in WA  

Constitutional  

Federal Constitution: s71-80 very narrowly defines the judicial powers of all federal courts. If 

it is not in the Constitution then the power is with the state. 

NSW Constitution: Very wide: s5: “to make laws for the peace, welfare, and good government 

of New South Wales in all cases whatsoever”. 

Legislative 

State government enacts laws which confer jurisdiction on various courts. The power may be 

amended, extended, repealed.  

 E.g. District jurisdictional limit $25,000-750,000 and unlimited in MVA.  

 Local Court Dec 2010 increased to $100,000 (from $60,000) and addition of Small 

Claims division.   

Remember, you cannot win any case if you start proceedings in the wrong court. 

TYPES OF JURISDICTION 

1. Original Jurisdiction: Jurisdiction of a court to hear a matter at first instance (for the 

first time).  

 Conferred in the Federal Courts for all matters arising under the Constitution or 

involving its interpretation.  

 High Court’s original jurisdiction listed in s75 CC.  

 Federal Court’s original jurisdiction listed in section 19-20 Federal Court Act 

1976 (Cth).  

 

2. Inherent Jurisdiction: Doctrine of the English common law that a superior court has 

the jurisdiction to hear any matter that comes before it, unless a statute or rule limits 

that authority or grants exclusive jurisdiction to some other court or tribunal.  

 Examples include all State Supreme Courts. NSWSC can hear any matter it sees 

fit. It is the originating court and first court of its type in Australia: Jago v 

District Court of NSW 

 District court and local court: have limited jurisdiction which arises expressly 

under statute or is derived by implication from statutory provision conferring 

particular jurisdiction: Grassby v The Queen 

 Although inherent jurisdiction still exists, it is hardly ever applied as the 

Supreme Court Act has limited the NSW SC’s jurisdiction. This inherent 

http://en.wikipedia.org/wiki/England
http://en.wikipedia.org/wiki/Common_law
http://en.wikipedia.org/wiki/Superior_court
http://en.wikipedia.org/wiki/Jurisdiction
http://en.wikipedia.org/wiki/Statute
http://en.wikipedia.org/wiki/Exclusive_jurisdiction
http://en.wikipedia.org/wiki/Tribunal
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jurisdiction is now only applied in exceptional circumstances, where the action 

on the case cannot originate anywhere else, or if the matter has not been tested 

before, then the matter will be heard in the Supreme Court. 

 

3. Appellate Jurisdiction: power of a court to review decisions and change outcomes of 

decisions of lower courts. 

 This jurisdiction is conferred in the High Court, Federal Court and Supreme 

Court (for civil proceedings). 

 High Court: Appeals from any judgements, decrees, orders & sentences of any 

federal court, any court exercising federal jurisdiction or Supreme Court of any 

State. 

CROSS-VESTING 

Each state and the Commonwealth passed the Jurisdiction of Courts Cross Vesting Act 1987 

to allow cross vesting to occur. Similar territory acts for ACT & NT. 

The purpose of cross-vesting is the investment or conferral of the original and appellant 

jurisdiction of each participating court on each other. It is a mechanism for the transfer of 

proceedings to the best suited court. Ensures matters don’t fail due to lack of jurisdiction and 

the jurisdictional balance between Courts is maintained by appropriate exercise of power and 

transfer of proceedings. 

Provisions which confer federal jurisdiction and powers on state courts are valid. However, it 

is unconstitutional to confer state jurisdiction on federal courts.  

SERVICE – DEFINES THE JURISDICTION 

Very important within the context of civil procedure. No step can be taken against the 

defendant until they have been served with the originating process. Once the D has been 

served, the court has automatic jurisdiction.  

If service has not properly occurred, the matter may warrant a breach of the CPA, the UCPR etc. 

and the matter may be dismissed. This applies to all matters where the court is exercising in 

personam jurisdiction.  

NSW JURISDICTION  

In NSW, there is NCAT, the ICAC, the Local, District and Supreme Court. These jurisdictions will 

be analysed within the purview of the CPA. The CPA was designed and created for the local, 

district and supreme court. However, it is up to the other jurisdictions and their piece of 

legislation, to determine whether the rules of the CPA apply to that particular court or tribunal.  

For example, under the Consumer Trader & Tenancy Tribunal Act, there were 9 divisions. The 

Act conferred jurisdiction of the CPA and UCPR on the member of the tribunal. Thus, the 

member would decide whether or not the rules of the CPA or UCPR would apply. Also, in the 

tenancy division, would have to seek leave from the tribunal to appear as a solicitor. 

Hence, must look at the Act of that particular jurisdiction to look at whether the rules of the 

CPA and UCPR apply, or whether there is discretion for these rules to apply.  
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NSW COURTS – HIERARCHY  

1. Local court: Local Court Act 2007 (NSW) 

a. Small claims division (up to $10,000): s29(2) 

b. General division (up to $100,000): s29(1)(a) 

c. Personal injury or death in general division (up to $60,000): s29(2) 

2. District court: District Court Act 1973 (NSW) 

a. up to $750,000: : s44(1)(a)(ii)  

b. Motor Vehicle Accidents & Work Injury damages: unlimited: s44(1)(d); (d1) 

c. Limits (s48): Can’t commence proceedings claiming less than $4,000 (which 

should have been commenced in the Local Court) without leave. 

3. Supreme Court – unlimited (however the CPA can limit this if it is in breach of the 

overriding purpose).  

NCAT (NSW Civil and Administrative Tribunal): can now hear matters worth over $1m. 

NSW SUPREME COURT 

Supreme Court Act 1970 (NSW) 

 Unlimited jurisdiction, it doesn’t matter what the case is about. 

Section 23: The Court shall have all jurisdiction which may be necessary for the 

administration of justice in New South Wales. 

NSW: OTHER COURTS 

 Industrial Relations Commission & Industrial Court of NSW 
 Land & Environment Court 
 Workers Compensation Commission 
 Consumer, Trader & Tenancy Tribunal (CTTT) 
 Guardianship Tribunal 
 Independent Commission Against Corruption (ICAC) 
 Dust Disease Tribunal (DDT) 
 Mental Health Review Tribunal 
 Administrative Decision Tribunal (ADT) 
 Victims Compensation Tribunal (VCT) 

 

COMMONWEALTH JURISDICTION 

The constitution only created the HC but it gave the parliament the power to create other 

courts.  The parliament has used this power to create the Family Court, Federal Court of 

Australia and the Federal Circuit Court of Australia (formerly the Federal Magistrates Court).  

Section 71 Commonwealth power allows for the creation of: 

- High Court; 

- Federal Courts created by the Commonwealth; and 

- Courts that the Commonwealth invests with Federal jurisdiction. 

- Commonwealth cannot invest a Federal court with State jurisdiction: (Re Wakim; Ex 
Parte McNally (1999) 198 CLR 511). 
 

PROBLEMS OF STARTING IN THE WRONG COURT 

http://www.austlii.edu.au/au/legis/nsw/consol_act/sca1970183/s19.html#court?stem=0&synonyms=0&query=jurisdiction
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If the District Court can find that a claim is worth $900,000 but the practitioner can only enforce it up to 

$750,000 because it was handed down by the District Court. 

District Court Act 1973 (NSW) 

• Section 9: Can have deemed consent.  If you have proceedings and there is no objection raised the court 

will be deemed to have consent of the parties to exercise its jurisdictional limit up to 50% over the 

jurisdictional limit (of $750,000). 

• Section 51: Consent jurisdiction of up to $1,125,000: if no objection has been raised by any of the 

parties prior to 3 months before the trial is an amount equivalent to 50 per cent above the jurisdictional 

limit. 

CIVIL PROCEDURE ACT 

 CPA streamlined the process so that the form used to initiate an action (Statement of 

Claim) is the same in the Local, District and Supreme court.  

 The type of form that you use to defend a matter is also the same (‘Defence’).  

 However, different rules and procedures between the courts still exist.  

Part 6, Division 1 Guiding Principles – sections 56-60 CPA 

56 Overriding purpose 

(1) The overriding purpose of this Act and of rules of court, in their application to civil 

proceedings, is to facilitate the just, quick and cheap resolution of the real issues in 

the proceedings. 

(2) The court must seek to give effect to the overriding purpose when it exercises any 

power given to it by this Act or by rules of court and when it interprets any provision of this 

Act or of any such rule. 

(3) A party to civil proceedings is under a duty to assist the court to further the 

overriding purpose and, to that effect, to participate in the processes of the court and to 

comply with directions and orders of the court. 

(4) Each of the following persons must not, by their conduct, cause a party to civil 

proceedings to be put in breach of a duty identified in subsection (3): 

(a) Any solicitor or barrister representing the party in the proceedings, 

(b) Any person with a relevant interest in the proceedings commenced by the party. 

(5) The court may take into account any failure to comply with subsection (3) or (4) in 

exercising a discretion with respect to costs. 

(6) For the purposes of this section, a person has a  

"relevant interest" in civil proceedings if the person: 

(a) Provides financial assistance or other assistance to any party to the proceedings, 

and 

(b) Exercises any direct or indirect control, or any influence, over the conduct of the 

proceedings or the conduct of a party in respect of the proceedings. 

http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s155.html#court
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s3.html#civil_proceedings
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s3.html#civil_proceedings
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s155.html#proceedings
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s155.html#court
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s3.html#exercise
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s155.html#court
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s3.html#civil_proceedings
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s155.html#court
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s155.html#court
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s155.html#court
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s3.html#civil_proceedings
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s3.html#civil_proceedings
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s155.html#proceedings
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s56.html#relevant_interest
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s155.html#proceedings
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s155.html#court
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s3.html#costs
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s3.html#civil_proceedings
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s155.html#proceedings
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s3.html#exercise
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s155.html#proceedings
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s155.html#proceedings
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Note: Examples of persons who may have a relevant interest are insurers and persons who 

fund litigation. 

57 Objects of case management 

 

(1) For the purpose of furthering the overriding purpose referred to in section 56(1), 

proceedings in any court are to be managed having regard to the following objects: 

(a) the just determination of the proceedings, 

(b) the efficient disposal of the business of the court, 

(c) the efficient use of available judicial and administrative resources, 

(d) the timely disposal of the proceedings, and all other proceedings in the court, at 

a cost affordable by the respective parties. 

(2) This Act and any rules of court are to be so construed and applied, and the practice and 

procedure of the courts are to be so regulated, as best to ensure the attainment of the objects 

referred to in subsection (1). 

58 Court to follow dictates of justice  

(2) For the purpose of determining what are the dictates of justice in a particular case, 

the court: 

(a) must have regard to the provisions of sections 56 and 57, and 

(b) may have regard to the following matters to the extent to which it considers them 

relevant: 

(i) the degree of difficulty or complexity to which the issues in 

the proceedings give rise, 

(ii) the degree of expedition with which the respective parties have 

approached the proceedings, including the degree to which they have been 

timely in their interlocutory activities, 

(iii) the degree to which any lack of expedition in approaching 

the proceedings has arisen from circumstances beyond the control of the 

respective parties, 

(iv) the degree to which the respective parties have fulfilled their duties under 

section 56(3), 

(v) the use that any party has made, or could have made, of any opportunity 

that has been available to the party in the course of the proceedings, whether 

under rules of court, the practice of the court or any direction of a procedural 

nature given in the proceedings, 

(vi) the degree of injustice that would be suffered by the respective parties as 

a consequence of any order or direction, 

http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s56.html#relevant_interest
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s155.html#proceedings
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s155.html#court
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s155.html#proceedings
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s155.html#proceedings
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s155.html#court
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s155.html#court
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s155.html#court
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s155.html#court
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s155.html#proceedings
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s155.html#proceedings
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s155.html#proceedings
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s155.html#proceedings
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s155.html#court
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s155.html#court
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s155.html#proceedings
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(vii) such other matters as the court considers relevant in the circumstances of 

the case. 

59 Elimination of delay 

In any proceedings, the practice and procedure of the court should be implemented with the 

object of eliminating any lapse of time between the commencement of the proceedings and 

their final determination beyond that reasonably required for the interlocutory activities 

necessary for the fair and just determination of the issues in dispute between the parties and 

the preparation of the case for trial. 

60 Proportionality of costs 

In any proceedings, the practice and procedure of the court should be implemented with the 

object of resolving the issues between the parties in such a way that the cost to the 

parties is proportionate to the importance and complexity of the subject-matter in 

dispute. 

 

COURT MAY DISPENSE WITH RULES IN PARTICULAR CASES: S 14 

In relation to particular civil proceedings, the court may, by order, dispense with any 

requirement of rules of court if satisfied that it is appropriate to do so in the circumstances of 

the case. 

  

http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s155.html#court
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s155.html#proceedings
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s155.html#court
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s155.html#proceedings
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s3.html#trial
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s3.html#costs
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s155.html#proceedings
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s155.html#court
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PRE-LITIGATION 

PRE-LITIGATION REQUIREMENTS  

In 2009-10, AG wanted to render the pre-litigation ADR processes a legislative requirement in NSW and 

federally – ADR to form part of the initiating proceedings (as well as pre-litigation) when you lodge your 

statement of claim. 

In Aug 2011, NSW AG postponed the enactment of the legislation. The federal legislation proceeds and is 

adopted. However, the NSW legislation gets drafted but is not passed and is delayed. With the 

subsequent change of government, the new NSW govt. delays the implementation of the ADR 

requirement for 12 months. Despite lobbying, 18 months later, the state govt. refuses to pass this.  

Part 2A of the CPA was introduced by the former AG (John Hatzistergos) but this was later delayed and 

repealed by the current AG (Greg Smith). Despite the repeal, the ADR principles behind these legislative 

requirements are still emphasised by judges and judges who will ask counsel about ADR initiatives 

taken. Furthermore, there is still a federal pre-litigation requirement. 

Since implementation, ADR requirement has been working very well – a lot of positive feedback and 

success. However, issues have arisen in terms of procedural fairness and due process as one jurisdiction 

(CTH) makes it compulsory whilst in the state jurisdiction (NSW) it is not compulsory. This affects the 

pleadings of the parties, especially where a case may cross between these two jurisdictions.  

NB: Part 2A is not current law or a legislative pre-litigation requirement. However, the 

SUBSTANCE of these sections are still highly sought after by judges. At a directions hearing 

in the local/district/supreme courts, the judge will always question both the parties whether 

they have attempted to resolve the dispute through ADR. 

Part 2A:  

Section 18E(1): Imposed a duty on parties to take reasonable steps to resolve a dispute or to 

narrow the issues in dispute.  

Section 18G: if proceedings commenced, the plaintiff must file a Dispute Resolution 

Statement (DRS) with the statement of claim. The DRS is to set out the steps that were taken 

to resolve the dispute. If no steps were taken, there would need to be an explanation as to 

why that didn’t occur.  

Section 18H: required the defendant to file a dispute resolution statement (DRS) in response. 

Defendant must respond to their reasons as to why they did or did not attempt to negotiate 

with the plaintiff.  

Civil Dispute Resolution Act 2011 (Cth): This Federal Act came into effect on 1 August 2011. 

The object of the Act is to encourage parties to take genuine steps to resolve certain civil 

disputes before commencing in federal court, or federal magistrates court (now known as the 

federal circuit court).  

This Act imposes a positive duty to take reasonable steps to resolve the dispute or narrow issues in 
dispute. Object of the Act is to encourage parties to take genuine steps to resolve certain civil 
disputes before commencing in the FMC/FCC. Genuine steps are to be set out in a statement to 
be filed at the time of instituting proceedings known as the Genuine Steps statement (GSS). 
Following this, the defendant would have to file a GSS in response.  
Parties are required to file a statement saying what steps they have taken to resolve their 
dispute, or if not, reasons why not (ss 6, 7). 
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THE RULES IN NSW  

 

RULES OF COURT TAKEN TO INCLUDE UNIFORM RULES: S 10 CPA 

S10(1): The rules of court are to be taken to include the Uniform Rules to the extent to which 

they are applicable in that court. (Provides us with a link between the UCPR and the CPA).  

S10(2): Subsection 10(1) does not authorise the person or body having power to make local 

rules to amend or repeal a uniform rule in its application to that court. (The judge does not 

have the power to amend or repeal these rules - this can only occur by legislation). 

NB: However, due to the inquisitorial process concept in the civil justice system, Tribunal 

members are surprisingly allowed to amend the application of these rules in their Tribunals.  

RELATIONSHIP BETWEEN UNIFORM RULES AND LOCAL RULES: S 11 CPA 

(1)  The uniform rules prevail over any provision of any local rules unless the uniform rules 

expressly provide that the provision of the local rules is to prevail.  

[E.g. in the NSWSC which deals with subpoenas or specific orders for performance, these rules 

prevail over the UCPR or CPA as the Supreme Court is the only court whereby you can 

seek an equitable action by way of the different types of equitable remedies.] 

(2) One rule prevails over another, as referred to in subsection (1), to the extent only of 

any inconsistency between them. 

So sections 10 and 11 give us the power to apply UCPR in conjunction with the sections in the CPA.  

COURT ADJUDICATION IN THE CIVIL JUSTICE SYSTEM - FEATURES 

 

Selected Materials on Civil Practice – Part 1, Chapter 1 

 Judge made law 

 General Principles 

 Legislation 

 Legal reasoning 

 Trial is a distinct event 

 Court has strict rules 

 Oral argument 

 Judge makes decisions 

 At the parties’ expense 
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PRE-LITIGATION CHECKLIST: 

1. Is there a cause of action? 

o Where we are going to make an application for a matter in.  
o What are we going to plead? 

 Breach of contract  
 Breach of corp act 

o Informs us of which jurisdiction we will use 
o Local ct, different tribunals, supreme ct etc. 

 
2. Who are the parties? 

3. Have all ADR options been genuinely explored? 

o Maybe client has come to you after they have already seen a solicitor etc 
o Have letters of demand been sent? 

 
4. Does your client understand the costs implications of commencing proceedings? 

o Overall costs in terms of what you may need to pay the other party if you lose. Or even if 
you win. 

o Implications of commencing proceedings 
 

5. Does the other side have the resources to pay any judgement? 

o Links very much to who are the parties and who you will choose. 
o In some jurisdictions you must put the name of the person who committed the offence 

not who could be liable (CLA, AUS Consumer Law) 
 

6. What are the relevant time limits? 

o Is there a statute of limitations 
o Notice periods? 

 
7. What is the appropriate jurisdiction? 

8. Are there reasonable prospects of success? 

o A certificate on the bottom of pleadings needs to be signed to show that the lawyer 

believes there are reasonable prospects of success. The client must also sign an affidavit 

that the facts presented are true. 

 If a lawyer commences proceedings which have no legal foundation, the 

proceedings may constitute an abuse of process and may be struck out or 

permanently stayed by the court (Williams v Spautz) 

 Cost award may be made against the client and potentially against the lawyer 

personally where the lawyer has incurred costs improperly or without 

reasonable case: s 99 CPA (NSW) 

 If the lawyer cannot form the certain and absolute opinion that the case is 

hopeless and the client insists on commencing proceedings having been fully 

informed of the risks, the lawyer will not be behaving dishonourably  (Re 

Cooke) -  However in NSW when lodging a pleading in a damages action, there 

must be reasonable prospects of success as lawyers must provide a certificate 

that the claim or defence has RPS: Pt ss344-349 LPA 

 


