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What is a contract? 
A contract is a promise, or set of promises that is legally binding (law will compel the 
person making the promise – i.e. promisor, to perform or pay damages to compensate 
the person whom it was made to – i.e. promisee, for non-performance) 
 

o Not all promises are legally binding 
o Only some of those that are binding are contracts 
o For a promise to give rise to a contract it must amount to an undertaking by the 

promisor that is proffered (offer or proposal) in exchange for something sought 
in return from the promisee 

 
Offer 
A communication amounting to a promise to do (or not to do) something; the central 
requirement of a contract is the existence of an agreement between two parties. 
 
The nature of an agreement 
An agreement is an understanding between two parties that one of them will do 
something, or will promise to do so, in return for the other doing something, or 
promising to do so. Thus there are two elements.  
 

o A meeting of the minds of the parties (‘a consensus ad idem’) 
o At least one promise from one of the two sides 

 
It is the need for a promise that distinguishes a contractual agreement from other types 
of agreements. It is also essential that the agreement is entered into voluntarily; that is, 
it must not be the result of illegitimate pressure being exerted by one party or the other. 
 
For example – Smith v Hughes (1871) 
 
Facts Held/Rule 
⇒ Smith offered to sell Hughes oats and 

Hughes agreed to purchase them. 
⇒ Hughes thought they were old oats, 

but later, discovered they were new 
oats but refused to pay. 

⇒ Smith, who had known that they 
were new oats, sued Hughes. 

⇒ To the reasonable person (Meats v 
Attorney General) there was an 
agreement to enter into a contract 
(determined objectively) 

⇒ The condition of the oats was not a 
term of the contract, it was a 
motivating factor  

 
Offer and Acceptance 
Acceptance is an affirmative response to an offer by the offeree. These issues are 
important because of the bearing they have on terms of the contract – including 
whether the contract has been made void. 
 
The nature and duration of offers 
To whom can an offer be made? 
An offer can be made to a particular person, to a group of people, or to the world at 
large. For example – Carlill v Smoke Ball (1893) 



Facts Held/Rule 
⇒ Carbolic Smoke Ball Co 

manufactured and sold the ‘Carbolic 
Smoke Ball’ 

⇒ Promotional advertisement stated:  
- £100 reward to any person who 
contracts a cold after using as 
directed 
- £1,000 deposited with Bank 
showing sincerity in the matter 
- Mrs. Carlill claimed reward. 
Company refused to pay. 

⇒ Offer made to the world at large 
(including Mrs. Carlill) that could 
become a contract with anyone who 
performed the conditions stipulated  

	
	
Offer distinguished from invitation to deal 
If a communication is characterised as an offer, an affirmative response will create an 
agreement. Whereas, if the communication was intended to initiate further negotiation, 
it is characterised as an invitation to deal. 
 
1. Displaying goods (shop sales) 
The display of goods in a self-service store is usually regarded as a mere invitation to 
deal, rather than an offer to sell. This is important as it determines at which point in 
time a contract of sale is made and whether a customer can insist upon purchasing the 
goods they have selected.  
For example – Pharmaceutical Society of Great Britain v Boots Cash Chemists (1953) 
 
Facts Held/Rule 
⇒ Customers selected items from 

shelves and took them to cashiers 
desk to pay. With drugs, the sale at 
the cashier was supervised by the 
pharmacist. 

⇒ Pharmaceutical Society argued that 
this method of sale contravened the 
legislation 

⇒ Invitation to deal: Putting the drug on 
the shelf 

⇒ Offer: Taking the goods off the shelf 
and going to cash register 

⇒ In shop, contract formed when 
shopkeeper accepts customers offer 
(takes money from customer) 

 
2. Auctions 
Each bid constitutes an offer, may be accepted or rejected by seller (invitation to deal); 
acceptance = the fall of the hammer.  
For example – ACG v McWhiter (1977) 
 
Facts Held/Rule 
⇒ Highest bid of $75,000. Not accepted 

because seller questioned ability of 
bidder to pay (knew him personally)  

⇒ Can reject the bid even though it was 
the highest 

⇒ Rejecting a bid = only an offer 
 

 



3. Advertisements 
Rule: Normally advertisements are invitation to deal but if proposal is “clear, definite 
and leaves nothing open for negotiation”, it constitutes an offer.  
For example – Leftkowitz v Great Minneapolis Surplus (1957) 
 
Facts Held/Rule 
⇒ Store published advertisement in 

newspaper 
- 3 brand new coats worth $100, first 
served $1 each. 

⇒ Plantiff arrived and claimed, but was 
rejected, store claiming that it was 
just an advertisement. 

⇒ Plantiff had accepted an offer, not an 
invitation to deal – contract was 
made 

 
4. Tenders 
A call for tenders is usually regarded as merely inviting their submissions as a response 
no more than an offer which may be accepted/ rejected by the person making the call. 
However, in such cases, a call for tenders may contain an undertaking to treat the 
tender in a specific manner which the law characterises as an offer - by submitting the 
offer, the invitee accepts the offer and thereby creates a contract in the terms of 
undertaking regardless of whether the tender itself is ultimately accepted or not.  
 
For example – Blackpool & Flyde Aero Club (1990) 
 
Facts Held/Rule 
⇒ Council invited Club to tender for 

flights. Tenders due by certain date. 
Blackpool Club submitted by due 
date but Council error recorded it 
late. Council did not consider Club’s 
tender. 

⇒ Because of ‘considerable labour and 
expense’ that may be involved in 
preparing a tender then the parties 
are ‘entitled that his tender… will be 
opened and considered’ 

⇒ The invitation to tender constituted 
an offer which was accepted when 
Blackpool made a timely submission 

⇒ Rule: Tenders and request for 
tenders are accompanied by a 
collateral contract implying that the 
requestor will inspect the bid 

 
 
Bait advertising 
Advertising cheap products to entice customers into a store 
 

o S55 Australian Consumer Law: Ensure bait advertising is only used were the 
product advertised is available in reasonable quantities and/ or for a reasonable 
period of time 

o TPA – s 56 
 



Termination of an offer 
Once terminated, an offer can no longer be accepted 
 
The following events terminate an offer: 
1. Revocation of an offer 
 

o Revocation occurs when an offer is withdrawn and the offeror communicates 
this decision to the offeree. An offer can be revoked any time before it is 
accepted 

o Once acceptance has occurred – this is no longer possible. This means that an 
offer cannot be revoked if the offeree has already accepted the terms of the 
contract 

o Revocation will not be effective unless and until it is communicated to the 
offeree. In this connection, the postal rule does not apply. 

 
For example – Dickson v Dodd (1876) 
 
Facts Held/Rule 
⇒ D offers to sell house to P for $800 – 

offer open until 9am 12 June. 
⇒ P decided to accepted but does not 

yet inform D 
⇒ Third Party informs P that D has 

offered or sold property to Allan. P 
tries now to accept; D refuses to sell, 
claiming acceptance too late 

⇒ Effective revocation because P knew 
D had changed his mind before 
communication of acceptance 

⇒ Rule: An offer can be revoked any 
time before it is accepted as long as 
this decision is made known to the 
offeree (able to be communicated via 
3rd party) 

 
For example – Byrne v Van Tienhoven (1880) 
 
Facts Held/Rule 
⇒ D offers to sell goods by letter from 

Cardiff. D sent letter revoking offer. 
⇒ P telegraphs acceptance on receiving 

offer in NY. P confirms acceptance by 
post on the 11th. P receives letter of 
revocation on 13th.  

⇒ Revocation not communicated 
effectively 

⇒ Rule: Revocation must be 
communicated effectively before 
acceptance. (and Postal Rule does 
not apply to revocation) 

 
2. Rejection 
Communication by offeree that s/he does not accept an offer: 
 

o The effect of rejection is that it terminates the offer and therefore it cannot be 
accepted; only effective when communicated. (no postal rule) 

 
 
 
 
 



3. Counter-offer 
A counter offer is an offer made in response to an offer. 
 

o The effect of a counter offer is that the original offer is rejected and no longer 
can be accepted, as that offer no longer exists 

o Rule: Cannot accept original offer if counter-offer is made  
o For example - Hyde v Wrench (1840) 

 
Facts Held/Rule 
⇒ D offers to sell land to P for $1200 
⇒ D rejects 
⇒ P offers at $1000 and P offers to buy 

for $950. D refuses to sell and P says 
will buy for $1000. 

⇒ D refuses to sell. Contract? 

⇒ Held: No contract as P’s offer to buy 
for $950 was a rejection of D’s offer 
to sell at $1000. 

⇒ Note: difference between counter 
offer and request for further info 
(latter does not reject original offer). 

 
For example – Stevenson, Jaques and Co v McLean 
 
Facts Held/Rule 
⇒ S asked if time of delivery was 

negotiable 
⇒ M treated communication as 

rejection and sold items to third party 

⇒ Held: Merely request for further info 
so S’s subsequent acceptance of M’s 
offer created a contract 

 
 
4. Lapse of time 
If an offer specifies a time within which it must be accepted, acceptance after that time 
will be ineffective unless the offeror agrees to waive the stipulation. However, if this is 
intentionally waived to avoid acceptance, acceptance communicated after this time 
will still be effective. (Balla v Theophilos) No 2 (1957) – 16 months too long to accept 
 
5. Death 
As a general rule, an offer will lapse with the death of the offeror and cannot be 
accepted thereafter. Dickson v Dodds per Mellish LJ (1876) However, there are 2 
exceptions to these rules: 
 

1. If the offeree does not know of the offeror’s death – acceptance may still be 
possible unless this is precluded by the terms/ nature of the offer 

2. Even when the offeree does know of the offeror’s death, acceptance may be 
possible if the terms of the offer contemplate that the contract could be 
performed by the offeror’s estate. However, if its clear that the performance 
was to be by the offeree, the offer will lapse. 

 
6. Failure of a condition 
If an offer is made conditional upon the occurrence/ non-occurrence of an event, or 
state of affairs, then the offer will lapse if the event does/ does not occur respectively.  
 



Agreement 
The relationship between offer and acceptance  
A key element of acceptance is that the offeree’s conduct occurs in response to the 
offer. (Offer and acceptance = an agreement) 
An example of this is Crown v Clarke (1927) 
 
Facts Held/Rule 
⇒ Two policeman were killed 
⇒ Government offered a reward of 

1,000 pounds for information. 
⇒ Clarke was charged with one of the 

murders. In order to free himself from 
suspicion he provided information to 
the police 

⇒ Clarke claimed the reward. 

⇒ Rule: Acceptance must be in 
response to an offer. However, it is 
still valid for an acceptance to only 
be partially in response to an offer 
(i.e. in can be partly to gain a 
reward, partly because you’re a 
good person who is returning 
something) 

 
United Nations Convention on Contracts for the International Sale of Goods, 1980 
(article 16) 

(1) Until a contract is concluded an offer may be revoked if the revocation reaches 
the offeree before he has despatched an acceptance 

(2) However, an offer cannot be revoked if: 
(i) It indicates, whether by stating a fixed time for acceptance or otherwise, 

that it is irrevocable. 
(ii) It was reasonable for the offeree to rely on the offer as being irrevocable 

and the offeree has acted in reliance on the offer 
 
Communication of an offer 

o An offer can be accepted to whom it is addressed (Boulton v Jones 1857) 
 
Acceptance by conduct 

o In certain circumstances, an offer may be accepted by conduct, rather than by 
words 

o For example – Empirnall Holdings v Machon Paull (1988) 
 
Facts Held/Rule 
⇒ Empirnall engaged Paull to redevelop 

a site it owned 
⇒ After beginning work, MP submitted a 

written contract to E 
⇒ E never signed the contract, but MP 

continued to carry out work and E 
continued to make payments in 
accordance with the contract 

⇒ E went into bankruptcy, owing MP 
considerable sums of money 

⇒ E’s acceptance of the work should be 
taken as acceptance (and E owes the 
money) on the terms offered by 
Machon; conduct in taking the 
benefit of an offer, knowing the terms 

⇒ Exception to the Silence Rule: Where 
an offeree, with a reasonable 
opportunity to reject the offer of 
goods or services, takes the benefit 
of them, it can be considered as 
acceptance (although no formal 
written signature) 



Correspondence between offer and acceptance 
 

o Acceptance – an unequivocal statement (oral, written or by conduct) by the 
offeree, agreeing to the offer 

o To amount to an acceptance, the words/ conduct of the offeree must expressly 
or by implication, indicate assent to all the terms of the offer 

o Should the offeree’s response, even though couched in terms of ‘acceptance’ 
introduce new terms or seek to derogate from those proposed by the offeror, 
that response will amount to a counter-offer and terminate the original offer. 

o For example – Maxitherm Boilers v Pacific Dunlop (1998) 
 
Facts Held/Rule 
⇒ M submitted a quote to PD for 

installation of autoclave. 
⇒ Quote expressed to be on ‘attached 

terms’, but nothing was attached! 
⇒ PD orally accepted quote 
⇒ M sent standard terms 
⇒ PD prepared purchase order - contained 

only M’s standard terms - and paid 25% 
of the price 

⇒ Autoclave manufactured and installed, 
but exploded, causing damage to PD. 
PD sued and M sought to rely on an 
exclusion clause in its standard terms. 

⇒ Agreement concluded with PD 
paid 25% of price, so contract was 
on M’s standard terms, not on no 
terms because originally the terms 
were not attached 

⇒ Rule: When determining whether 
and when a contract is made, 
must consider the 
communications as a whole over 
time, and look at when 
objectively the contract was made 

⇒ Words or conduct must be 
consistent with offer 

 
 
Communication of acceptance 
 

o General rule: Acceptance not effective until communicated. Communication 
must be by offeree or person authorised by them; if by unauthorised third party 
it is not effective 

o For example – Felthouse v Bindley (1862) 
 
Facts Held/Rule 
⇒ Felthouse offered to buy a particular 

horse from his nephew and stated 
that ‘if I hear no more about him, I 
consider the horse mine’. 

⇒ His nephew did not reply, but 
instructed the auctioneer, Bindley, 
not to sell the horse 

⇒ Bindley mistakenly sold the horse. 
Felthouse sued the auctioneer for 
conversion (selling something that 
wasn’t his) 

⇒ No contract, F cannot impose sale on 
nephew because he didn’t respond.  

⇒ There was no acceptance as silence is 
not considered valid acceptance 

⇒ Rule – offeree’s decision to accept an 
offer will usually not be effective 
unless and until notice of that 
decision is communicated to the 
offeror (silence is not acceptance) 

	


