
                              CONTRACT FORMATION: 

 

                                        AGREEMENT: 

Offer and acceptance framework: 
Offer and acceptance framework is the classical understanding, contract comes into being when the acceptance 

communicated to the offeror “magic moment of formation”. This is based on 19th century way of contracting when 

negotiations were done by written correspondence, in modern times and in everyday life this framework is hard to apply 

so sometimes departed from (Brambles, MacRobertson- reasonable person test).  

 
Acceptance through conduct: 
E.g. Carlill, although acceptance must generally be communicated the offeror can dispense with the notification. (generally 
when reward) (CARLILL) 
AWM shows the inextricable connection between the requirements of offer and acceptance, consideration and intention 
to create legal relations. MacRobertson shows the difficulty of applying the conventional offer and acceptance framework. 
 

Unilateral contracts: 
One where the offeree accepts the offer by performing his/her side of the bargain. The consideration is completely 
executed by the doing of the very thing which constitutes the acceptance of the offer (Australian Wollen Mills). By the time 
the contract is formed the offeree has completed all the obligations under the contract. 
Unilateral- as at the time of formation only one party remains to perform their obligation, unlike bilateral where both 
parties have yet not performed the obligations at the time of formation and have only exchanged promises to do so. 
For a unilateral contract to arise the promise must be made in return for the doing of the act, there must be quid pro quo 
(Australian Wollen Mills) 

 
- Tests:  

First: whether the offeror has expressly or impliedly requested the doing of the acts by the offeree. 
Second: the court can look to whether there was a stated price that the offeree must pay for the promise. 
Third: court can ask whether the offer was made in order to induce the doing of the act. (AWM) 

 
Invitations to treat: 
No firm approach and decided on case by case bases depending on the facts. 
Shop sales: display of goods generally an invitation to treat, not an offer.  
Auctions: seen as invitation to treat generally. Each bid constitutes an offer and the auctioneer communicates acceptance 
of the final bid by the fall of the hammer. 
Tenders- also invitation to treat 

 
Ticket cases: Typically issue of ticket is an offer, which can be accepted or rejected by the passenger after they had 

reasonable time to do so. Difficult to apply this model to tickets. The difference between the approaches is about timing 
Barwick thinks contract forms later 

MacRobertson- issue of ticket is an offer that is later accepted by conduct. 

-  Barwick CJ: said exclusion clauses meant no contract at issuing of the ticket, similar to unilateral contract: the 
passenger was making an offer which could be accepted by conduct, if the airline carried the passenger the 
airline would be entitled to keep the fare as reward. If not carried the only obligation is to refund the fare. 

- Stephen J: conventional analysis of ticket cases, ticket is the offer by the airline, which is capable of acceptance or 
rejection by the passenger once they had the opportunity to read the conditions.  (also mentions the getting off 
the plane as rejection).  

 
Electronic transactions: 
ETA enacted in all Aus jurisdiction, modelled on the UNICTRAL 
 
Termination of an offer: 
An offer will cease to be available for acceptance when it is withdrawn by the offeror, lapses or is r. ejected by the offeree.  
 



Withdrawal: an offer may be revoked at any time before it is accepted. A promise to hold an offer open for a certain period 
of time is not binding at common law (unless offeree has given consideration for the promise). Withdrawal of an offer is 
only effective once communicated to the offeree. 
 
Lapse: if an offer has a specified period for which it is available, it will lapse at the end of that period. If no period specified 
it will be after a reasonable time.  
Rejection and counter offer: Once offer has been rejected it is not available for acceptance. Counter offer is taking as 
extinguishing the original offer. Sometimes only an inquiry as to the offer- not necessarily a rejection  

 
Unilateral contract revokation: No difficulty if offer withdrawn before offeree has started performing the act. But if 

he has- it has been said irrevocable once the act has been partly performed – but no general principle as it was rejected in 
Mobil Oil. There no offer made but said that in some circumstances may be prevented from revoking an offer by an implied 
ancillary contract not to revoke. Revocation then not effective and open to damages claims. Estoppel may step in here. Full 
Court said no need for a general rule, case by case as unilateral contract differ greatly. So even an offer made in return for 
performance of an act, like any other offer, is revocable at any time.  
 
 

                                                    ACCEPTANCE: 
 
Objective test and subjective test have little practical difference as if behave as if intend to accept -estoppel prevents from 
denying the contract. 

- Generally, however the objective behaviour of the parties is crucial. 
 

Communication of acceptance: Acceptance only effective once communicated to the offeror. 

An offeror can however dispense (expressly or impliedly) with the need for actual communication of the acceptance- by 
treating the doing of the act as an effective acceptance (unilateral contract). 

 
➢ Exception: Postal acceptance rule. - must be that the offeror contemplated post as a possible way of 

communicating acceptance. – post and telegrams (long distance non-instantaneous communication) 
➢ Method of acceptance:  If prescribed method for communication of acceptance then only acceptance 

communicated by that method will be effective.  
➢ Silence as acceptance: Felthouse v Bindley – silence cannot generally be acceptance, cannot just write if I do 

not hear from you I take that as a yes.  
➢ Acceptance by conduct: Empirnall, silence can constitute acceptance in certain circumstances. The 

reasonable person test- if objectively appeared as accepted. Where offeree with a reasonable opportunity to 
reject the services of the -all good.  

 
Agreement without offer and acceptance: Contract can be formed without an identifiable offer and acceptance 

(Brambles). Manifestation of mutual assent may be made even without an identifiable offer and acceptance.  
➢ Brambles: charged the increased fees, reasonable person would have thought they accepted. The letter was not 

super clear as an offer but the other letter was not a rejection either. The conventional approach of offer and 
acceptance is useful approach but important to ask whether mutual assent can be inferred. Brambles similar to 
Empirnall as took advantage of the commercial benefit. 

 
No contractual obligations during negotiations but can have under estoppel, ACL, restitution 

 

Cases: 

OFFER: 

Gibson v Manchester City [1979] WLR 294: (House of Lords) 
The language of an offer must be clear. 

Facts: Mr Gibson wanted to buy the council house he was living in. Left the price section blank, the letter: “if you would like 

to make a formal application to buy the house please complete the form”. 

Held: Language was not clear enough. Gibson loses. No offer or acceptance.  



Carlill v Carbolic Smoke Ball Company [1893] 1 QB 256: 
Can make a unilateral offer to the world at large- acceptance can be through conduct- an offer must be clear: 
demonstrating willingness to be bound immediately upon acceptance- offeror can dispense with the needs for notification 
of acceptance (implied in the offer) – consideration can take the form of benefit or detriment at the request of the offeror 
Held: The money deposited in the bank was evidence of intent (reasonable person test). More than puff because of the 
money.  
 
MacRobertson Miller Airline Services v Commissioner of State Taxation (1975) CLR 
Difficulties applying the offer acceptance framework- Ticker case 
Held: 
Stephen J: 
When passenger boards the plane the passenger makes the offer. The airline accepts when they seat the passenger. The 
ticket is not an offer because of the condition that they will be under no liability. Empty promise, the issuing the ticket- was 
just a receipt. Even if passenger does not come, they earn the right to keep the prepaid fare.  
Barwick CJ: 
The airline made the offer, the issuing of ticket is the offer, the acceptance is when they (the passenger to be) have 

reasonable time to accept or reject the offer and also by conduct (explicit conduct- when they board the plane). Contract 

formed when the passenger boarded the plane. (this is all quite conventional in ticket cases) 

Mobil Oil Australia v Wellcome International (1998) FCR 
No offer where the language is vague, uncertain and not the language of commitment (“find a way”)- Can revoke a 

unilateral offer before full acceptance- can have implied ancillary contract to not revoke (not here) 

Facts: Mobil wanted to implement a ‘tenure for performance’ scheme to its franchisees over a 6 year period. The 

information was distributed, and the franchisees were invited to apply using a tear-off slip in the brochures. 4 years later 

this scheme was revoked. Franchisees who had met the performance targets up to the point when the scheme was 

revoked alleged that the discontinuance of the scheme constituted a breach of a unilateral contract 

Australian Woollen Mills (full case in consideration) 
High Court: No offer: Letters disclosed no offer to contract but merely announced subsidy policy; no standing offer capable 
of acceptance by purchase of wool and no implied invitation or inducement to purchase wool. No indication of intention to 
assume liability.  
The Privy Council: found that the letters were statements of policy and not contractual offers. Further, there was a request, 

but that it does not in this case establish a contract: there was missing an intention in the offer. There was intended to 

encourage someone to participate in a scheme; but not to enter into a contract (also use reasonable person test). 

 

ACCEPTANCE: 

Empirnall Holdings Pty Ltd v Machon Partners  
Silence not acceptance but elaboration -Acceptance by conduct- taking the benefit of goods and services 
Facts: M worked for E. Told E’s director does not sign contracts. M sent contracts and requested execution (did not 
happen). Work continued and M continued getting progress payment. M wrote to E that it was continuing on the 
understanding that the conditions of contract were accepted. 
Held: Elaboration on the rule in Felthouse that silence does not amount to acceptance. 
Acceptance can exist: when 1. Reasonable opportunity to reject the offer and 2. offeree takes benefit of the goods and 
services. -also a relationship previously 
 

Brambles Holdings v Bathurst City Council (NSWLR) 
Acceptance by conduct- mutual manifestation of agreement (departing from offer/acceptance framework) – reasonable 
person test – inferring contract from conduct (Heydon JA) 
Facts:  Waste disposal. First contract = solid waste. Second = fee for liquid waste increased to build new disposal area. 
Brambles didn’t agree on money for disposal area but retained increased revenue anyway. 
Held: Contract exists as Brambles charged the increased price. *Note in obiter: language of command but this was not 
argued. Reasonable person would have thought it was accepted as charged the higher price. (Consideration- the plant- 
would help them). 
 
Brinkibon [1983[ AC (House of Lords) 
POSTAL ACCEPTANCE RULE- when offer allows acceptance to be made by the post, the acceptance takes place as soon as it 



is posted - Acceptance takes place where it is communicated to the offeror, with long distance instantaneous 
communication it is where the acceptance is communicated to the offeror (so generally the place where the offeror is 
physically). Exception for non-instantaneous long distance communication (postal acceptance rule). 

 

Electronic Transactions Act (200) (Vic) 
Time of Receipt:  
When address designated: Receipt at the time when the electronic communication becomes capable of being retrieved by 
the addressee at the electronic address designated by the addressee 13A(1)(a) 
Address not designated: 13A(1)(b) Receipt at the time when the (i) electronic communication capable of being retrieved at 
the address by the addressee and (ii) the addressee has become aware that the electronic communication has been sent to 
that address  
Capable of being retrieved when at the address 13A(2) 
 
Place of Receipt: 13B 
13B(1)(b) The electronic communication is taken to have been received at the place where the addressee has its place of 
business. 
Place of business: defined in 13B(2) -look up if it comes up. 
 
 
The UNCITRAL Guide to Enactment of the Model Law, on which the Electronic Transactions Act is based, 

clarifies some points (*not part of Australian law, but good to cite as an aid to statutory interpretation, UN Guide):  

•  By designated information system the Model Law is intended to cover a system that has been specifically 
designated by a party, for instance the case where an offer expressly specifies the address to which acceptance 
should be sent.  

• The mere indication of an electronic mail or telecopy address on a letterhead or other document should not be 
regarded as express designation of one or more information systems.  

A data message enters an information system at the time when it becomes available for processing within that information 

system.    

  


