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TOPIC 1: DISCHARGE/TERMINATION – BY AGREEMENT & BREACH
GENERAL NOTES
1.1

Intro to Discharge/Termination

Theory: Ordinarily, the parties to a contract will perform all of their obligations required under the
contract. Once all obligations under the contract have been performed, the contract is said to have
terminated through performance. However, in some cases, one or both of the parties to a contract may
have the right to terminate before all obligations have been completely performed. A terminated contract
is a pre-existing agreement which has been brought to an end, releasing the parties from performing
further obligations under the agreement.
The right to terminate a contract may present several benefits to the terminating party:
-

A right to terminate may increase the other party‟s incentive to comply with the terms of the
contract, lest they lose their expected benefits under the agreement;
It may also be used as a bargaining chip for the terminating party to renegotiate the terms of a
contract; and
It may afford the terminating party the power to end a failed contractual relationship.

A contract may be terminated for several reasons, including:
-

Termination by Agreement;
Termination for Breach of a Condition;
Termination for Sufficiently Serious Breach of an Intermediate Term;
Termination for Repudiation;
Termination for Delay;
Termination by Frustration.

The following is an exploration of these methods.
1.2

Termination by Agreement

Theory: Three categories of termination by agreement exist –



1.2.1

Termination expressly afforded under the original contract;
Termination expressly afforded by subsequent agreement; and
Implied agreement by the parties to terminate their contract.
Termination under the Original Contract & Implied Right to Terminate

Theory: Often, contracts will expressly provide for their termination, particularly when they are long
term agreements. Parties will often insert clauses which stipulate when – a specified point in time – and
how – the ending procedure – a contract may be terminated. Once such time expires, the contract will be
ended.
However, parties may sometimes fail to insert such termination clauses. As parties rarely intend to be
bound „forever‟, it may therefore be appropriate for the courts to imply a term allowing parties to
terminate provided they give reasonable notice beforehand.

Case: Crawford Fitting Co v Sydney Valve & Fittings Pty Ltd (1988)

Principles of Case:




1.2.2

An indefinite commercial contract i.e. one in which no end date is specified, can be implied
to terminate on reasonable notice provided the non-terminating party is afforded
reasonable opportunity to:
o Enter into alternative arrangements;
o Wind up their affairs; and
o Recoup any extraordinary expenditure or effort.
An implied right to terminate depends on construction – the meaning of the words, the
subject matter and provisions of the agreement, and when the contract was made.

Termination by Subsequent Agreement

Theory: Parties may terminate contracts by making subsequent agreements to release each other from the
original contract. This is essentially a “contract to end a contract”; thus, to be enforceable, such an
agreement needs to comply with all rules of contract formation.
Where both parties still have obligations to perform under the contract, each party will provide
consideration in agreeing to release the other party from his or her remaining obligations. However,
where one party has completed their obligations under the contract, but the other party has not, an
agreement to terminate the contract is slightly more complex. In such circumstances:
-

The performing party gives good consideration by releasing the non-performing party from their
obligations; however,
The non-performing party cannot give good consideration by doing the same, as they have
remaining obligations under contract, and would be relieved of their outstanding performance
without giving up anything.

Thus, the non-performing party will only be able to provide good consideration by either:
a) Entering into a deed; or
b) Providing fresh consideration for the subsequent agreement i.e. a promise to perform acts/pay
money, or the actual performance/payment.

1.3

Termination for Breach of a Condition/Sufficiently Serious Breach of an Intermediate Term

Theory: A breach of contract occurs whenever one of the parties to the agreement does not perform their
obligations required under contract. Two types of breach exist:
1. Failure to Perform – occurs after the time for performance has expired. Failure to perform may
arise out of:
a. Non –performance;
b. Defective performance; or
c. Delayed performance.
2. Anticipatory Breach – a breach that occurs before performance is due.
GENERAL RULE: A breach of contract does not always require fault i.e. breach may still arise even
when one party has not acted in breach.
The Right to Terminate – Steps
IDENTIFY THE BREACH – the contractual obligation and the nature of the non-performance need to
be identified.1
DETERMINE WHETHER THERE ARE DAMAGES AVAILABLE – as a general rule, all breaches
give rise to damages. This means that whenever there is a breach, there is always a right to a remedy.
However, only some breaches give rise to the right to terminate the contract, and the right to claim
damages (compensation) for the „loss of bargain‟.
DETERMINING THE RIGHT TO TERMINATE – in determining the right to terminate, three types
of terms must be distinguished:
1) Conditions, 2) Intermediate Terms, and 3) Warranties.
Under Common Law;




Rule 1: If the breached term is a condition, the aggrieved party will have the right to terminate in
respect of any breach of that term, even if the breach was of little gravity or consequence.
Rule 2: If the breached term is a warranty, the aggrieved party will only be entitled to damages.
They will have no right to terminate the contract.
Rule 3: If the breached term is an intermediate term, the aggrieved party may be entitled to
terminate, depending on the severity and consequences of the breach.

Therefore, only 1) breaches of Conditions, 2) sufficiently serious breaches of Intermediate Terms, and c)
repudiations of contractual obligations will allow for the termination of contracts.2

1
2

Failure to exercise an option will not amount to a breach.
Repudiation – the refusal to perform contractual obligations.

1.3.1

Conditions

Theory: A condition is an essential term that goes to the root of the contract, for which any breach
entitles termination of the contract, regardless of its gravity. Conditions are characterised either by statute,
such as the Sale of Goods Act, the parties themselves, or must be worked out as a matter of construction.3
Statute
Case: Arcos v Ronaasen (1933)

Principle of Case:


A breach of conditions stipulated by statute affords the aggrieved party the right to terminate
the contract, irrespective of the gravity of the breach.

1.3.1.1 Intention of the parties
Theory: A term may be classified as a condition on the basis of express words used by the parties, but
use of the word „condition‟ is not conclusive of it being a legal condition. Thus, the parties need to
demonstrate their intention that any breach of a particular term, regardless of severity, will amount to
breach of a condition. One way of indicating such is to state that “any breach will give rise to a right to
terminate”.
But, in the absence of express classification by the parties or statute, or where the meaning of the word
„condition‟ is uncertain, whether a term is a condition will depend on the construction of the contract in
question.
The courts have suggested that it should not be too readily concluded that a term is a legal condition,
as any breach would give rise to a right to terminate. The courts prefer a construction that encourages the
continued performance, rather than avoidance, of a contract.

3

If not expressly stipulated or intended by statute or the parties to be a condition of the contract, credence must be given to the parties intentions.
However, solely stating that a term is a condition in the contract does that mean that it is so in the Common Law sense. Likewise, “a stipulation
may be a condition though called a warranty in the contract” Sale of Goods (1923) Act, s. 16(b)

Case: L Schuler AG v Wickman Machine Tool Sales Ltd (1974)

Principles of Case:





1.3.1.1.1

Where a condition is not stipulated by statute, and the parties‟ intentions are unclear as to
whether the term is a condition in the legal sense, the courts will determine the meaning of
the word „condition‟ in light of their context i.e. as part of the terms and subject matter of
the contract.
The use of the word condition is not conclusive – Goods (1958) Act, s.16(2): “A
stipulation may be a condition though called a warranty in a contract for the sale of goods”.
Where a particular construction leads to a very unreasonable result, it is unlikely the courts
will construe the word „condition‟ in its legal sense.
Intention of the parties – cont.

Theory: Eventhough the courts have a desire to see the continued performance of a contract, in some
cases factors will be present that support the classification of a term as a legal condition. This will
outweigh the court‟s desire of upholding the contract. To determine whether a term is a condition, the
Tramway’s essentiality test must be applied.
Case: Tramways Advertising Pty Ltd v Luna Park Ltd (1938)

Principles of Case:





A term of a contract is deemed to be a legal condition where it is “of such importance to the
promisee that they would not have entered into the contract unless they were assured of strict
performance and this ought to have been apparent to the promisor”.
Conditions look towards the parties‟ intentions – did the parties provide for the right to
terminate in the event of even the smallest breach of this term?
Where the language used in the term is clear, precise and promissory in nature, the courts are
likely to consider it a condition of the contract – “we guarantee”.

Case: Associated Newspapers v Bancks (1951)

Principles of Case:


Where one party‟s obligation is a condition of contract, it is unlikely that the other party‟s
corresponding obligation is merely a warranty.
Where a promise is of such importance to the promisee that they would not have entered into the
contract unless assured of strict performance, such a promise is deemed to be a condition of the
contract (Tramways Test).



Intermediate Terms – The Tripartite Classification of Terms

1.4

Theory: Originally, only two types of contractual terms were known:
-

Conditions, for which any breach, no matter how trivial, would afford the aggrieved party the
right to terminate the contract; and
Warranties, for which no breach afforded the aggrieved party the right to terminate.

This regime proved to very inflexible. It was essentially an „all or nothing‟ analysis which only
considered the nature of the term, not the nature of the breach i.e. its severity. As a result, the English
Court of Appeal instituted a third species of term: Intermediate/Innominate terms.
The Court decided that the right to terminate a contract for breach of an intermediate term depended on
the seriousness/gravity of the breach, and its ensuing consequences. Intermediate terms can be breached
in a variety of ways, from the trivial to the significant. The Court decided that breach of such terms
could only afford the right to terminate where they were serious enough to go the root of the contract and
deprive the innocent party of “substantially the whole benefit of the contract” (Hongkong Fir Shipping).
The species of intermediate terms was first recognised in the English Court of Appeal in the Hongkong
Fir Shipping case; later, the specie received obiter approval in Australia in Ankar v National Westminster
Finance; and finally, intermediate terms were integrated as part of Australian law in the Koompahtoo v
Sanpine case.

Case: Hongkong Fir Shipping Co v Kawasaki Kisen Kaisha (1962)

Principles of Case:


Identification of a third category of contractual terms – the intermediate term. An intermediate term is one
where certain breaches may deprive the innocent part of substantially the whole benefit of the contract, whilst
other breaches will only result in trivial loss. To determine whether a term is intermediate, it must be asked:

“Does the occurrence of the event deprive the innocent party of substantially the whole benefit of the contract?”
(Lord Diplock).
If yes, it is classified as a sufficiently serious breach, and termination is justified. If not, termination is unjustified and
may result in contractual repudiation by the terminating party.

Case: Ankar v National Westminster Finance (1987)

Principles of Case:




Affirmed the English principle of intermediate terms (Hongkong Fir) into Australian law –
albeit an obiter approval.
If damages would not adequately compensate the aggrieved party for breach of a particular
term, courts are more inclined to treat the term as a condition.
Where it is uncertain as to whether a contract can be terminated, a court declaration will
either approve or reject the right to terminate, thus saving the terminating party from possible
repudiation.
Case: Koompahtoo Local Aboriginal Land Council v Sanpine (2007)

Principles of Case:



Affirmed and incorporated the concept of intermediate terms from Hongkong Fir into Australian law.
To construe whether a term is intermediate, the courts will look at many factors, – the nature of the
contract, the relationship the contract created etc. - but most importantly, the consequences of the
breach for the other party – has the breach deprived the innocent party of substantially the whole benefit
of the contract?

1.5

Breach of Warranty

Theory: Breaches of a warranty do not give the right to terminate; they only entitle the aggrieved party to
damages.
1.6

Consequences of Termination

Theory: When a contract is terminated, it is as if it is „frozen‟. This means that:
a) It relieves both parties from further performance; but
b) Does not affect rights already accrued, as those are binding and enforceable. Therefore, any
accrued obligations still have to be performed.
When terminating, it is important to terminate with care, as wrongful termination amounts to a
repudiation of contract, giving the other party (the non-terminating party) the right to terminate the
contract and obtain damages for „loss of whole contract‟. As iterated by Jordan CJ in Tramways:
“...a party who without lawful justification purports to treat himself as discharged from the
obligations of the contract for a supposed essential breach by the other party is himself guilty of
repudiating the contract and thereby vests in the other party a right lawfully to put an end to the
contract...”
To avoid the rise of repudiation, parties are able to seek a court declaration which will verify whether or
not they have the right to terminate the contract.
1.7

Overview

Theory: When assessing whether there is a right to terminate, the following test should be conducted –







STEP 1: Identify the nature of the breach – what has occurred to wrong the aggrieved party?
STEP 2: Classify the breach – there are three types of terms that may be breached:
o Conditions – where every breach is likely to deprive the innocent party of substantially the whole benefit of the contract;
o Warranties – where no breach is likely to deprive the innocent party of substantially the whole benefit of the contract;
and
o Intermediate terms – where a term can be breached in a variety of ways, from the trivial to the serious (gives greater
flexibility to judicial construction).
STEP 3: Identify the consequences of the breach –
o Breach of condition – the aggrieved party has the right to terminate for any breach;
o Breach of warranty – the aggrieved party has no right to terminate, only to receive damages;
o Breach of intermediate term – look at the gravity of the breach and its consequences i.e. does it deprive the innocent
party of substantially the whole benefit of the contract?

If yes – the aggrieved party has the right to terminate (Koompahtoo v Sanpine);

If no – the aggrieved party has no right to terminate, only to receive damages (Hongkong Fir v Kawasaki).
STEP 4: Consider the following –
o Damages are available to compensate for any breach, but loss of bargain damages are only available upon contract
termination.

o
o

The right to terminate is a rare occurrence; courts encourage performance, rather than avoidance, of contracts.
Wrongful termination may amount to repudiation; if unsure, get a court declaration allowing for contractual
termination.

TOPIC 2A: DISCHARGE/TERMINATION – FOR REPUDIATION
GENERAL NOTES
2.1

Repudiation

Theory: Repudiation is a manifestation of an unwillingness or inability to perform contractual
obligations, or a willingness to perform in a manner substantially inconsistent with obligations and in no
other way. Repudiation maybe demonstrated via:
-

Words – such as one party stating “I am not going to perform my obligations; or
Conduct – for example, in a sale of goods, after the item is sold and the contract is entered into,
the seller sells the goods to a third party prior to delivery (unwillingness to perform obligations).

An unwillingness or inability to perform contractual obligations must relate to one of the following to
constitute repudiation:




The whole contract;
A legal condition of the contract; and/or
A term ‘fundamental’ to the contract.4

The test for repudiation is as follows:
Would a reasonable person believe that the defendant did not intend, or was unable, to
perform obligations under the contract that a) related to the whole, b) were conditions, or c)
were otherwise fundamental to the contract?
Repudiation by one party is a serious breach which entitles the other party (the aggrieved party) to elect
to terminate the contract. As enunciated in Shevill v Builders Licensing Board:
“Repudiation of a contract is a serious matter and is not to be lightly found or inferred”.
Therefore, the courts adopt an approach to uphold contracts, and will apply a strict test in determining
repudiation.
2.1.1

Anticipatory Breach

Theory: Anticipatory breach occurs when one party repudiates their obligations under contract prior to
the time set for performance. In situations of anticipatory breach, the aggrieved party may do one of two
things –
1) Accept repudiation and terminate – thus claiming the right to damages.
2) Affirming the contract – thus continuing the contract on foot, and claiming no right to damages
unless and until an actual breach occurs.

4

Sometimes the same facts of a case will give rise to more than one right to terminate. For example, a breach of a condition or sufficiently
serious breach of an intermediate term – so long as it is fundamental to the contract – can both constitute a repudiation.

Case: Carr v Berriman (1953)

Principles of Case:






When a contract contains a promise to do a particular thing on or before a specified date, time
may be a condition of contract. If it is a condition, any delay beyond the date amounts to
breach, and the aggrieved party has the right to terminate. However, where the aggrieved
party evinces an intention to continue the contract on foot by performing acts consistent
with the contract‟s continued existence, they are deemed to be waiving their right to
terminate, as well as their right to recover damages for loss of bargain.
„The intention must be judged from the acts‟. Where a party evinces an intention not be bound
by the contract – either by words or conduct inconsistent with the contract‟s terms – or to
perform only in a way substantially inconsistent with their obligations - the other party is
entitled to rescind/repudiate and recover damages for loss of bargain.
A continued breach of contractual obligations does not automatically constitute repudiation; if
the other party is happy to continue with the contract despite the breaches, the continued
breach will not always infer repudiation.

Case: Progressive Mailing House v Tabali (1985)

Principles of Case:




Failure to pay rent is not in itself a fundamental breach of contract, but when coupled with
various additional breaches, may collectively amount to a fundamental breach.
An express contractual right to terminate does not exclude the Common Law right to
terminate unless expressly stated otherwise.
Terminating under contract does not afford loss of bargain damages, whilst terminating
under Common Law does. Thus, damages are smaller for contractual termination than for
Common Law termination.

2.2

Instalment Contracts

Theory: In instalment contracts, one or both of the parties‟ obligations may be divided into a number of
instalments – EG: Delivery of goods in instalments, with buyer paying as each instalment is delivered.
Breach of one or more instalments of such contracts may indicate that the breaching party is unwilling or
unable to perform the remainder of their obligations under contract, thus repudiating the contract.
Legislation provides the test of whether breach of instalments (failure to deliver, defective deliveries etc.)
constitutes a repudiation of the contract – namely, the Goods (1958) Act, s. 38(2):
“Where there is a contract for the sale of goods to be delivered by stated
instalments which are to be separately paid for, and the seller makes defective
deliveries in respect of one or more instalments, or the buyer neglects or refuses to
take delivery or pay for one or more instalments, it is a question in each case
depending on the terms of the contract and the circumstances of the case wether
the breach of contract is a repudiation...”

Under the Goods Act, assessing whether instalment breaches amount to repudiation of contract will be
taken on a case-by-case basis, and will depend on the terms of contract and circumstances of the case.
Case: Maple Flock v Universal Furniture Products (1934)

Principles of Case:


There is a two part test in assessing whether breach of an instalment amounts to a repudiation
of the entire instalment contract:
o Whether the quantitative ratio of the breached instalment bears a large portion of the
whole contract; and
o Whether it is likely that the breach will be repeated.
If the breach is a relatively small quantitative ratio, and the likelihood of reoccurrence is small,
it does not amount to a breach.
Case: Shevill v Builders Licensing Board (1982)

Principles of Case:


Repudiation – an unwillingness or inability to perform contractual obligations will not be
made out in instalment contracts merely because instalment obligations are fulfilled partially
past their due time.

2.3

Erroneous Interpretation of Contract

Theory: Where a party acts or asserts an erroneous interpretation of their contractual obligations, it may
evince an unwillingness or inability to perform contractual obligations and thus a repudiation of contract.
There are two principles, however, that reduce the likelihood of repudiation from erroneous interpretation,
including:
 A bona fide interpretation – a party who asserts an erroneous interpretation of a contract,
believing it to be correct, may not be rejecting the contract at all; their interpretation may simply
be incorrect. It is possible that, were this error explained, the party would be prepared to perform
their correct contractual obligations.5
Case: DTR Nominees v Mona Homes (1978)

Principles of Case:





An intention to repudiate a contract cannot be attributed to parties who innocently believe their wrong
view is correct.
Willy Nilly test: Whilst a party insisting on an erroneous interpretation of contractual obligations can
sometimes evince an intention that they will not perform the contract according to its terms, other times
said party will be asserting an incorrect view because he believes it to be correct, and is willing to
perform their obligations if shown the true terms of agreement. The test that must be considered is: Is
the party persisting in its interpretation ‘willynilly’ in the face of clear enunciation of the correct
interpretation?
When neither party believes themselves to be further bound by a contract, the contract is deemed to
have been abandoned.

When a party is erroneously interpreting a contract, the other party should do the following:
a) Take steps to try to enunciate the correct interpretation of the contract to the other party,
persuading the party of his error; or
b) Get a court determination of the contract‟s correct interpretation if the aggrieved party‟s
explanation is rejected.6

5

This approach is in contradiction to the principle of assessing repudiation objectively.
Sometimes the honesty of a party asserting an incorrect interpretation may not be relevant where the aggrieved party needs to act promptly to
protect their interests.
6

Case: Woodar Investment Development v Wimpey Construction (1980)

Principles of Case:



A party that objectively and honestly relies on a mistaken belief borne out of a contractual term
cannot be said to abandon or repudiate the contract when acting on that belief.
The courts prefer a construction which furthers contractual performance, and will only find
repudiation in cases of clear refusal to perform.


Case: Eminence Property Developments Ltd v Heaney (2010)

Principles of Case:


Legal test for repudiation: Where it appears, after looking at all circumstances objectively
(i.e. from the perspective of a reasonable person in the position of the innocent party) that
the contract breaker shows an intention to abandon and refuse to perform the contract, that
shall amount to repudiation; otherwise, if a simple mistake is made, that will not amount to
repudiation.

Termination by Repudiation
1)
2)

3)

How to explain and define the concept of repudiation.
The kinds of words and/or conduct that may amount to repudiation, including:
a. The ways in which they combine to do so;
b. The test for determining whether being wrong (erroneous interpretation) about the terms of a contract
constitutes repudiation – ‘willynilly test’.
The risks of terminating a contract for apparent repudiation (counter-repudiation, loss of bargain damages), and the
ways in which you can protect yourself or your client against those risks (court declarations).

TOPIC 2B: TERMINATION FOR DELAY
2.4

Termination for Delay

Theory: Contractual delay may arise in one of two circumstances –
1. Failing to perform contractual obligations by the time specified for performance; or
2. Where no specified/express time is given, failing to perform within a ‘reasonable time’ after
the time specified.
A party is entitled to terminate a contract for delay when:
a) There is a breach of a time clause that is a condition – some contracts have an essential
time stipulation, where time is deemed to be “of the essence”.
Where time is deemed not to be “of the essence” i.e. is not a condition, a party may terminate when:
I.
II.

2.4.1

There is a sufficiently serious breach of an intermediate term – where delay “deprives the
innocent party of substantially the whole benefit of the contract”.
There is repudiation of the contract – where delay “evinces an intention to no longer be bound
by the contract, or to perform the contract only in a way substantially inconsistent with a party‟s
obligations, and in no other way”. This can be demonstrated by:
a. The delay in itself;
b. The delay in combination with conduct; or
c. Failure to remedy the delay after appropriate reasonable notice has been given – notice
procedure.
When Time is of the Essence – A Legal Condition

Theory: If the parties have expressly indicated that the timing for performance is essential – usually by
stating that “time is of the essence” – the courts will generally accept that time stipulation is a condition
of contract, and any delay – no matter how minor – will give rise to a right to terminate.
However, if the parties have not expressed that timing of performance is essential, time will only be
considered to be of the essence if that is what the parties intended.

Steps for Timing and Subsequent Action
IS TIME OF THE ESSENCE?

Yes

No

Then time for performance is a condition, and
a right arises to terminate upon breach.

Does the delay constitute a sufficiently serious
breach of an intermediate term?
Yes

Then a breach entitles termination.

Yes

No

Does the delay
constitute repudiation
of the contract?
No

Then termination is allowed.
Time Stipulations in Statute
There is no right to terminate and only
damages may be awarded.

Time stipulations and determinations have also
been codified into statute:

Goods (1958) Act, s.15:

Property Law (1958) Act, s. 41:

“Unless a different intention appears
from the terms of the contract,
stipulations as to time of payment are
not deemed to be of the essence of a
contract of sale. Whether any other
stipulation as to time is of the
essence of the contract or not
depends on the terms of the contract”.

“Stipulations in a contract, as to time or otherwise, which
according to the rules of equity are not deemed to be or to have
become of the essence of the contract, shall be construed and
have effect at [Common] law in accordance with the same rules”.
I.E. When equity deems time to not be of the essence, time will not be
of the essence at Common Law either (and vice versa) in regards to
property.

2.4.2

Termination for Delay - Repudiation

Theory: For delay to amount to repudiation, the delay must be so long that it evinces an unwillingness
or inability to perform under the contract i.e. that the delaying party no longer sees itself as bound by
the contract. Further, repudiation will be found where the breaching party is given notice to perform
within a reasonable time, but fails to do so.
2.5

Notice

Theory: Where time is a) Not of the essence; and
b) The delay in breach of contract does not amount to a sufficiently serious breach of an
intermediate term; and
c) The delay does not amount repudiation;
The aggrieved party may still gain the right to terminate through the procedure of providing notice.
When notice can be given depends entirely on whether a specific time was stipulated in the contract:
 If there was a specified time – notice can be given as soon as the delay occurs;
 If there wasn’t a specified time – notice can only be given after an unreasonable delay has
occurred.
2.5.1

Requirements of Notice

Theory: A valid notice to perform contractual obligations must satisfy three requirements 1. The notice must specify a time for performance;
2. The time allowed must be reasonable in all circumstances; and
3. The notice must clearly convey that:
a. The time fixed for performance is of the essence i.e. has now become a condition; or
b. That the party giving notice will regard him/herself as being entitled to terminate should
the notice not be complied with.
The party issuing notice must also be ready and willing to perform their own obligations at the time the
notice is issued.
After a valid notice is given, and so long as the notice was given at the correct time and complies with all
requirements, failure to comply with the notice can constitute a repudiation, which will give the issuing
party the right to terminate.

Case: Louinder v Leis (1982)

Principles of Case:


Where time is not of the essence in a contract – often evidenced by the absence of a fixed date
for completion - and delay does not amount to repudiation, a notice to complete the contract
can be given if there is an unreasonable delay; until a reasonable time has passed from when a
party was meant to fulfil its obligations, no notice to complete can be given.
Case: Laurinda v Capalaba Park Shopping Centre

Principles of Case:




For a notice to complete to be valid, it must a) specify a time for performance, b) provide a
time allowed that is reasonable and c) must clearly convey that the time fixed for performance
is of the essence, and that the notifying party will regard themselves as having the right to
terminate if the notice is not complied with.
In assessing whether a delay amounts to repudiation, the courts will consider the surrounding
conduct. Where conduct causes delay so lengthy that it evinces an unwillingness or inability
to perform contractual obligations, or where a party attempts to fulfil their obligations in a
manner inconsistent with the contract, such conduct is said to amount to repudiation.

Repudiation by Delay – Overview
-

-

If time and date for performance is specified i.e. time is „of the essence‟, the innocent party may terminate if
obligations aren‟t fulfilled by the other party by the due date.
If no time is specified, there is an implied term that performance should occur within a reasonable period of
time. The party awaiting performance should wait for such a reasonable period of time to elapse, after which a
breach can only give rise to damages.
If obligations still aren‟t fulfilled at such time, the innocent party may issue notice a) requiring performance
within a reasonable period of time, and b) indicating that termination may occur if there is no performance by
that date. Failure to comply with such a notice – if valid (fulfils 3 conditions) – constitutes unreasonable delay
and repudiation of the contract.

TOPIC 3A: CONSEQUENCES OF AFFIRMATION OR TERMINATION
GENERAL NOTES
3.1

Election

Theory: Whenever a contract is breached, the breaching party cannot compel the aggrieved party to
terminate the contract. Instead, the aggrieved party is left with a choice: either they can choose to
terminate the contract, or, if they so wish affirm the contract, keeping it on foot.7 This choice is known as
an election.
In order for a valid election to rise, two requirements must be met:
1. The aggrieved party must know of the facts that gave rise to the right to terminate; and
2. The aggrieved party, by words or conduct, must demonstrate an unequivocal intention to either
terminate or affirm the contract.
3.2

Consequences of Affirmation

Theory: Where an aggrieved party elects to affirm a contract, the following results:
 The contract is kept on foot;
 The affirmation is irrevocable. This means that the right to subsequently terminate is lost.
However, a new right to make an election arises upon further breaches. Thus, breaches fall into
two categories:
o Once and for all breach: Most breaches fall into this category i.e. occurring as a once
off.8 The standard rule applies here – once the aggrieved party affirms the contract, the
right to terminate is lost.
o Continuing breach: Every day that such a breach is not rectified, a new right to elect
arises. Thus, an earlier election to affirm will not prevent the aggrieved party from
changing their mind later on – EG: Where an obligation to pay rent goes unfulfilled.
 Damages – the aggrieved party can get damages for loss caused by the breach. However, an
exception does apply: In a case of affirmation of an anticipatory breach, damages – and a new
right to terminate – only become available upon the actual breach.
 Earning the Contract Price – the aggrieved party may be able to completely perform his or her
obligations under contract, thus earning a right to payment of the contract price.
 An obligation to perform – the aggrieved party still has to perform his or her obligations under
contract. However, this is subject to estoppel o An aggrieved party may be absolved from performance where the terminating party
intimates that performance is futile. The aggrieved party may assume such unless and
until the terminating party signals a readiness to perform. In such cases, the terminating
party may be estopped from insisting on the aggrieved party‟s performance.
 Reliance on subsequent events – if the aggrieved party is later in breach so as to give the other
party a right to terminate, the other party may rely on this subsequent event and elect to terminate
– in essence, „turning the tables‟.
7

The aggrieved party is still entitled to damages to compensate for loss from breach.
Carr v Berriman (1953): “If a covenantor undertakes that he will do a definite act, and omits to do it within the time allowed for the purpose, he
has broken his covenant finally and his continued failure to do the act is nothing but a failure to remedy his past breach – and not the
commission of any further breach of his covenant”
8

Case: Bowes v Chaleyer (1923)

Principles of Case:


3.3

An election to affirm a contract following wrongful repudiation keeps the contract on foot.
Thus, a subsequent breach of contract by the initially aggrieved party will afford the initially
terminating party the right to terminate the contract.
Consequences of Termination

Theory: Where an aggrieved party elects to terminate a contract, the following consequences result –
 The election is irrevocable – if the aggrieved party chooses to terminate, the contract is over for
good.
 Parties are relieved from further performance – future obligations are no longer on foot, but
past (accrued) obligations are. This means accrued debts can be recovered.
 Damages – the aggrieved party may claim damages for „loss of bargain‟ i.e. loss of other party‟s
performance.
 Total Failure of Consideration – where the breaching party fails to perform their obligations,
the terminating party is entitled to re-claim all money paid except deposits for total failure of
consideration.
Case: McDonald v Denny Lascelles (1933)

Principles of Case:





Upon termination of a contract, all future obligations are discharged. However, accrued
obligations continue unaffected.
Regarding payment obligations payable in instalments:
o Instalments due need not be paid;
o Instalments paid are to be returned;
o Deposits due need to be paid; and
o Deposits paid may be retained.
The law establishes a difference between instalments and deposits: deposits are prerequisites
for contractual entry, not consideration. Instalments amount to consideration. Therefore, for
failure of consideration, only instalments may be returned or allowed to go unpaid.

TOPIC 3B: RESTRICTIONS ON THE RIGHT TO TERMINATE
GENERAL NOTES
3.4

Restrictions on the Right to Terminate

Theory: Where an aggrieved party has the right to terminate a contract, the breaching party may claim
this right to terminate is restricted when –






The terminating party elected to affirm the contract;
The terminating party was not ready and willing to perform the contract;
The terminating party is estopped from terminating the contract;
There is a relief against forfeiture; or
The right to terminate has been waived.

Whilst these restrictions prevent the aggrieved party from terminating, they do not generally preclude
their right to damages for any breaches of contract.
3.5

Right to Restrict 1: Election

Theory: Election is a restriction on the right to terminate. When a contract is affirmed, it excludes the
subsequent right to terminate for the same breach (the right to terminate can still arise from further or
continuing breaches).
As Fullagar J discussed in Carr v Berriman:
“Berriman contracted to build a factory for Carr. The site was to be excavated by Carr within a
specified period. Carr failed to do so, but Berriman nevertheless made a subcontract for the supply
of steel for the building. Later the company purported to terminate the contract”.
In this case, making a contract for the supply of steel after expiry of the excavation period – after a breach
– was an affirmation of the contract as it was an act consistent with the contract‟s continued existence.
Thus Berriman was unable to terminate for failure to excavate.
3.5.1

Requirements of Election

Theory: There are two requirements for an election to affirm a contract –
 Knowledge of the facts giving rise to the right to terminate; and
 Unequivocal conduct consistent with a choice to continue the contract.
3.5.2

Timing

Theory: An aggrieved party confronted with the choice of terminating or affirming a contract is not
required to elect immediately. They are entitled to a reasonable time to consider their position, provided
they do not otherwise affirm the contract in that time.
Likewise, an aggrieved party may sometimes grant an extension of time to the other party to perform their
obligations where termination would otherwise be justified. This too is unlikely to be considered an
affirmation of contract.

Case: Tropical Traders Ltd v Goonan (1964)

Principles of Case:




When an aggrieved party has the opportunity of electing to affirm or terminate the contract, they
do not have to come to an immediate decision; they can choose to keep the opportunity to elect
open for a reasonable time, provided they do nothing to subsequently affirm or terminate the
contract.
Where time is stipulated to be of the essence, acceptance of late payments does not amount to a
wavering of that condition.

3.5.3

Unequivocal Conduct

Theory: In deciding whether or not an aggrieved party has made an election, the most important
consideration is whether or not the conduct expressing an election was unequivocal either way. Conduct
which does not unequivocally express an election must be questioned.
Case: Immer (No 145) v Uniting Church in Australia Property Trust (1992)

Principles of Case:


3.6

A party can only be said to be making a valid election to terminate or affirm a contract when
they have knowledge of the facts giving rise to a right to terminate, and their conduct is
unequivocally consistent with the election either way.

Right to Restrict 2: Readiness and Willingness

Theory: Under Common Law, in order for an aggrieved party to be entitled to terminate a contract, they
must show that they themselves were ready, willing & able to perform their own obligations under
contract; otherwise, if they were not ready, willing or able to perform their obligations, they too were at
fault. The aggrieved party should not be able to take advantage of another party’s breach simply
because it happened first.

The principles for readiness and willingness differ, depending on whether the breach was actual or
anticipatory:
 Actual Breach – the aggrieved party must show that they were ready, willing and able to perform
their obligations at the time of the breach.
 Anticipatory Breach (accepted) – the aggrieved party must show that at the time of repudiation,
they were not substantially disabled from performing.
 Anticipatory Breach (rejected) – the aggrieved party needs to perform – unless such repudiation
makes it futile or pointless for the aggrieved party to perform their obligations.
Case: Foran v White (1989)

Principles of Case:



3.7

When a contract is terminated, the terminating party must show that they themselves were
ready, willing & able to perform their contractual obligations at the time of breach.
This requirement differs depending on the nature of the breach. Where the breach is
anticipatory in nature (as in the above case), the aggrieved party – if it chooses to accept the
termination - need only show that they were not substantially incapable of performing their
own obligations at the time of breach.

Right to Restrict 3: Estoppel

Theory: Estoppel may arise to restrict the right to terminate where the aggrieved party has made the
breaching party assume that the right to terminate would not be exercised, and the breaching party relied
that assumption.
To make out an estoppel, the elements need to be satisfied. Namely:
-

Assumption: The breaching party must have adopted an assumption made by the aggrieved
party;
Inducement: This assumption must have been induced by the aggrieved party;
Detrimental Reliance: The breaching party must have acted on the assumption in such a way
that they will suffer a detriment if the aggrieved party does not adhere to the assumption;
Reasonableness: The breaching party must have acted reasonably in adopting and acting upon
the assumption;
Unconscionability: It would be unjust for the aggrieved party to depart from the assumption
under the circumstances; and
Departure: The aggrieved party departs, or threatens to depart, from the assumption adopted by
the breaching party.

Case: Legione v Hateley (1982)

Principles of Case:


Where a breaching party is induced by the aggrieved party into assuming that a contract will
not be terminated, estoppel may arise to prevent the aggrieved party from subsequently
terminating.
Unconscionability is a very strict test. Only when it appears that one party conducted
themselves so as to intentionally cause the other party detriment, can it be made out.
o Informal Test: The „you bastard‟ test – where a reasonable person would turn around
and exclaim „you bastard!‟ (DON‟T QUOTE AS PRINCIPLE!)



3.8

Right to Restrict 4: Relief against Forfeiture

Theory: Whilst termination brings to an end the right of each party to expect further performance of the
contract, it may also bring about a forfeiture of an interest in property. In appropriate cases, a court may
grant relief against forfeiture of an interest in property.
Relief against forfeiture is only available in:
a) Situations involving a property interest – in land or other property. A contractual interest is
insufficient; and where
b) Relief against forfeiture is concerned will protect against the unconscientious exercise of legal
rights.
LEGIONE v HATELEY: Whilst estoppel was not found in this case, a relief against forfeiture could
have been provided for the Hateley’s unconscientious exercise of their right to rescission following their
secretary inducing Legione into the assumption that the contract would not be terminated before the
date when they purported they would be able to settle.
Case: Union Eagle Ltd v Golden Achievement Ltd (1997)

Principles of Case:



A relief against forfeiture may arise in cases concerning property where an aggrieved party
exercises its right to terminate unconscientiously.
However, when a contractual condition is breached – no matter how slight the breach is – the
aggrieved party will always be within their right to terminate.

Case: Tanwar Enterprises v Cauchi (2003)

Principle of Case:




3.9

Relief against forfeiture will not be granted whenever there is some general element of
unfairness or hardship. One party must make real unconscientious use of its rights.
Unconscientious conduct requires one of the four special heads – fraud, accident, mistake or
surprise. If none are prevalent, relief against forfeiture may not be granted.
Neither relief against forfeiture nor equity will be granted for breach of an essential
condition, no matter how slight the breach.

Right to Restrict 5: Waiver

Theory: There is no independent waiver doctrine. When an aggrieved party elects to terminate or affirm a
contract, they are said to have „waived‟ their alternative right to affirm or terminate. Likewise, if an
aggrieved party has promised not to enforce a right, they have „waived‟ their right to do so via estoppel.
Case: Agricultural and Rural Finance v Gardiner (2008)

Principles of Case:


Waiver is a statement of the consequences of the operation of the more specific principles of
election and estoppel. There is no actual principle of waiver. NOTE: Kirby J asserts there is.

What do you need to know?
Topic 3: Consequences of Affirmation/Termination & Restrictions on the Right to Terminate
 What elements constitute an election;
 How to tell the difference between „once and for all‟ breaches and continuing breaches, and the
significance each has with regard to election;

 The consequences and possible pitfalls of electing to terminate or affirm a contract;
 The circumstances in which equitable estoppel may operate to restrict the aggrieved party‟s right to
terminate;

 The circumstances in which it may be appropriate for relief against forfeiture to be granted;
 Whether there has been a waiver of rights that does not fall within the above categories.

