
 

1 - PERSONAL INSOLVENCY 
HISTORY OF BANKRUPTCY LAW 

• The Roman Law of the Twelve Tables (450 BC) 

– Gave the  debtor 30 days to pay or find someone else to pay 

– If payment not made, fastened in stocks for 3 market days 

– If still unpaid, debtors were entitled to physically divide the debtor’s body among 
themselves 

– Division was in proportion to the creditor’s share of the debt 

• The first English bankruptcy statute (1542) 

– Creditors could complain to the Lord Chancellor and obtain seizure of the debtor’s 
property 

– The remedy was initially only available to traders 

• The debtors’ prison 

– Until 1869 in England 

– Until January 2009 in Greece 

– Still exists in Dubai  

COMMONWEALTH LAW 

• The Commonwealth Of Australia Constitution Act in s 51(xvii) gives the federal parliament 
power to legislate in relation to bankruptcy and insolvency 

• The current legislation is the Bankruptcy Act 1966 

• Federal courts deal with bankruptcy matters - s 27  

• Inspector-General in Bankruptcy - ss 11,12 

• Insolvency and Trustee Service Australia (ITSA) 

• Official Receiver - s 15 

• Official Trustee - ss 18,19 

• Registered trustees - s 154A  

PURPOSES OF BANKRUPTCY LAW 

• Pari passu distribution 

– proportional sharing 

– only deals with unsecured creditors 

– often little left after payment of secured creditors and costs 

• Protection 

– bankrupt is protected against further claims by creditors 

– protection for creditors 

– assets collected and divided amongst creditors 

– bankrupt has the slate wiped clean and can start again 

• Investigation 

– why the insolvency occurred 

– whether other assets are available for creditors 

• Restrictions on dealings 
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– financial conduct of bankrupt is restricted and supervised 

INTERACTION WITH OTHER AREAS OF LAW 

• Property law - what if your vendor goes bankrupt? 

• Commercial law - can you obtain title from a bankrupt seller? 

• Litigation - can you sue or be sued by a bankrupt? 

• Family law - can maintenance owed by a bankrupt parent be recovered? 

• Superannuation - can creditors get at a beneficiary’s entitlement? 

• Even if you never appear directly in a bankruptcy case, you will certainly need to know the 
effect which bankruptcy has on titles and rights. 

• Bankruptcy affects your future right to practise law: 

– the “bankrupt barristers” scandal 

– Legal Profession Act 2004 s 498(1)(d) 

SOLVENCY 
“SOLVENT” AND “INSOLVENT” 

• S 5(2) provides: “A person is solvent if, and only if, the person is able to pay all the person's 
debts, as and when they become due and payable.” 

• s 5(3) provides: “A person who is not solvent is insolvent.” 

• But how do you prove insolvency? 

– You know nothing about the debts, liabilities, income and expenses of the debtor 

– The debtor may not even keep financial records 

• The Bankruptcy Act provides a simple means of establishing insolvency by prescribing that 
certain events constitute an “act of bankruptcy” 

ABILITY TO PAY DEBTS AS THEY FALL DUE  

Sandell v Porter (1966) 115 CLR 666 

“Insolvency is expressed in s. 95 as an inability to pay debts as they fall due out of the debtor's own 
money. But the debtor's own moneys are not limited to his cash resources immediately available. 
They extend to moneys which he can procure by realization by sale or by mortgage or pledge of his 
assets within a relatively short time - relative to the nature and amount of the debts and to the 
circumstances, including the nature of the business, of the debtor. The conclusion of insolvency ought 
to be clear from a consideration of the debtor's financial position in its entirety and generally speaking 
ought not to be drawn simply from evidence of a temporary lack of liquidity. It is the debtor's inability, 
utilizing such cash resources as he has or can command through the use of his assets, to meet his 
debts as they fall due which indicates insolvency. Whether that state of his affairs has arrived is a 
question for the Court and not one as to which expert evidence may be given in terms though no 
doubt experts may speak as to the likelihood of any of the debtor's assets or capacities yielding ready 
cash in sufficient time to meet the debts as they fall due.” 

• High Court considered a previous version of the definition - “unable to pay his debts as they 
become due from his own money” 

• This does not mean just cash on hand 

• Regard should be had to monies which a debtor could borrow on mortgage, or which could be 
obtained by selling assets 

• Whether a person is insolvent will be a question of fact in each case 
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	SOLVENCY
	“SOLVENT” AND “INSOLVENT”
	• S 5(2) provides: “A person is solvent if, and only if, the person is able to pay all the person's debts, as and when they become due and payable.”
	• s 5(3) provides: “A person who is not solvent is insolvent.”
	• But how do you prove insolvency?
	– You know nothing about the debts, liabilities, income and expenses of the debtor
	– The debtor may not even keep financial records

	• The Bankruptcy Act provides a simple means of establishing insolvency by prescribing that certain events constitute an “act of bankruptcy”

	ABILITY TO PAY DEBTS AS THEY FALL DUE
	Sandell v Porter (1966) 115 CLR 666
	“Insolvency is expressed in s. 95 as an inability to pay debts as they fall due out of the debtor's own money. But the debtor's own moneys are not limited to his cash resources immediately available. They extend to moneys which he can procure by reali...
	• High Court considered a previous version of the definition - “unable to pay his debts as they become due from his own money”
	• This does not mean just cash on hand
	• Regard should be had to monies which a debtor could borrow on mortgage, or which could be obtained by selling assets
	• Whether a person is insolvent will be a question of fact in each case
	• The cases have approved a “cash flow” test not a “balance sheet” test

	COURSE OF A BANKRUPTCY
	• Voluntary and compulsory bankruptcy:
	– debtor presents (files) a debtor’s petition - s 55; OR
	– creditor presents (files) a creditor’s petition - s 47

	• Debtor fails to pay a debt, causing creditor to take action under Bankruptcy Act
	• Debtor commits one of the acts of bankruptcy listed in s 40, usually failure to comply with a bankruptcy notice - s 40(1)(g)
	• Court hearing a creditor’s petition may make a sequestration order against the estate of the debtor - s 43
	• “Sequestration” is not a defined term but an ordinary English word meaning to set aside or separate

	VESTING OF PROPERTY
	• The property of the bankrupt vests forthwith in the Official Trustee
	• S 58(1) provides:
	(1)  Subject to this Act, where a debtor becomes a bankrupt:
	(a)  the property of the bankrupt, not being after-acquired property, vests forthwith in the Official Trustee or, if, at the time when the debtor becomes a bankrupt, a registered trustee becomes the trustee of the estate of the bankrupt by virtue of s...
	(b)  after-acquired property of the bankrupt vests, as soon as it is acquired by, or devolves on, the bankrupt, in the Official Trustee or, if a registered trustee is the trustee of the estate of the bankrupt, in that registered trustee.

	DEALING WITH ASSETS
	• Trustee takes possession of property of the bankrupt - s 129
	• Bankrupt must file a Statement of Affairs - s 54
	• Trustee may convene a meeting of the creditors - s 64
	• Creditors must lodge a Proof Of Debt - s 82
	• Official Receiver may launch investigation - s 77C
	• Trustee pays costs of administration of the estate, then pays dividends to creditors who have proved their debts - s 140

	TERMINATION OF BANKRUPTCY
	• General rule - discharge from bankruptcy after 3 years - s 149
	• Annulment - as if the debtor was never a bankrupt

	EFFECTS OF BANKRUPTCY
	• All “divisible” property vests in the Trustee - s 58
	• Conduct can be investigated by the Trustee - s 77C
	• Must notify Trustee of change of name or address - s 80(1)
	• Must make contributions from income, over a threshold level
	• Must surrender passport - s 77
	• Must disclose to anyone to whom they apply for credit of >$3,000 that they are bankrupt - s 269
	• Prohibited from managing or being a director of a corporation - Corporations Act s 206A
	• Restrictions on practising as a barrister, solicitor or real estate agent
	• Subject to any agreement between the partners, bankruptcy dissolves any partnership - s 33(1) Partnership Act 1892
	EFFECT ON LEGAL PROCEEDINGS
	• Legal proceedings are a form of property which vests in the Trustee
	• Legal actions brought by the bankrupt before the bankruptcy are stayed, until the Trustee elects to prosecute the claim or discontinue - s 60(2)
	• Exception: a bankrupt retains the right to pursue actions for personal injuries and wrongs - s 60(4)
	• A party cannot commence or continue with legal proceedings against a bankrupt, without the leave of the court - s 58(3)(b)
	EFFECT ON THE BANKRUPT’S PROPERTY
	• On the date of the bankruptcy all divisible property vests in the Trustee - s 58
	• Certain property is exempted or protected - see later
	• Vesting has effect subject to orders of the Family Court - s 59A
	EFFECT ON CREDITORS
	• Creditor cannot enforce remedies in respect of a provable debt - s 58(3)(a)
	• Creditor has a right to share in distribution of the estate
	• Secured creditors not affected - s 58(5)

	2 – PERSONAL INSOLVENCY
	BANKRUPTCY NOTICES
	FORM 1
	• Reg 4.02 prescribes Form 1:
	4.02 Form of bankruptcy notices

	(1)  For the purposes of subsection 41 (2) of the Act, the form of bankruptcy           notice set out in Form 1 is prescribed.
	(2) A bankruptcy notice must follow Form 1 in respect of its format (for         example, bold or italic typeface, underlining and notes).
	(3)  Subregulation (2) is not to be taken as expressing an intention contrary        to section 25C of the Acts Interpretation Act 1901.
	Note   Under section 25C of the Acts Interpretation Act 1901, where an Act prescribes a form, then, unless the contrary intention appears, strict compliance with the form is not required and substantial compliance is sufficient; see also paragraph...


	FEATURES OF FORM 1
	• Form 1 is found in Schedule 1 to the Bankruptcy Regulations  [n.b. Nichols 817 has the old form] - and on the Webcampus
	• The amount of the debt must be specified
	• A copy of the creditor’s judgment must be attached
	• Payment of the debt is required within 21 days of service
	• The notice specifies the person to whom payment must be made and the address at which payment must be made
	• A basic summary of s 41 is given to the debtor
	• The Schedule sets out the calculation of the debt including interest and costs

	THE NOTICE IS ISSUED BY THE OFFICIAL RECEIVER
	• Application is made to the Official Receiver for the issue of a notice - Reg 4.01 [Nichols 661]:
	(1) In order to apply for the issue of a bankruptcy notice, a person must lodge with the Official Receiver:
	(a) a duly completed draft bankruptcy notice; and
	(b) one of the following documents in respect of the final judgment or final     order specified by the person on the approved form:
	and
	(c)   a copy of the draft bankruptcy notice for the Official Receiver’s records    and sufficient additional copies of the draft bankruptcy notice for service  and for annexure to any required affidavits of service.


	REQUIREMENTS FOR A VALID NOTICE
	• It must correctly state the amount of the debt
	• It must give the debtor sufficient time (usually 21 days) to pay the debt
	• It must nominate a place for payment
	• It must be based upon a final judgment or order s 40(1)(g)
	• The execution of the judgment or order must not have been stayed - s 40(1)(g)
	• The claim must be for more than $5,000 - s 41(1)(a)
	(n.b. Nichols is out-of-date re amount - it was $2,000 until 8/10)

	SERVICE OF THE NOTICE
	• May be served in accordance with Reg 16.01 [Nichols 708]:
	– sent to last-known address
	– left in envelope at DX
	– left at last known address
	– served personally
	– sent by fax or other electronic mode

	• Must be served within 6 months of issue -Reg 4.02A [Nichols 662]
	• Substituted service - s 309(2) [Nichols 626]:
	(2) Where a notice or other document is required by this Act to be served on or given to a person, the Court may, in a particular case, order that it be given or served in a manner specified by the Court, whether or not any other manner of giving or s...


	DEFECTS OR IRREGULARITIES
	• Bankruptcy notices will be construed strictly - Re Walsh (1982) 47 ALR 751:
	“A bankruptcy notice sets in motion the whole process leading to bankruptcy and must, since the proceedings are of a quasi-penal nature, be construed strictly.”
	• substantive defects - essential requirements - misleading the debtor

	SECTION 306
	• s 306  [Nichol 622]:
	306  Formal defect not to invalidate proceedings
	(1) Proceedings under this Act are not invalidated by a formal defect or an irregularity, unless the court before which the objection on that ground is made is of opinion that substantial injustice has been caused by the defect or irregularity and th...
	(2) A defect or irregularity in the appointment of any person exercising, or purporting to exercise, a power or function under this Act or under a personal insolvency agreement entered into under this Act does not invalidate an act done by him or her...


	DEFECTS OR IRREGULARITIES
	Kleinwort Benson Australia v Crowl 1988 HCA 34
	This case concerned a bankruptcy notice which understated the amount of interest due on the debt.  The debtor challenged the validity of the notice because of the understatement of interest.  The High Court said that three questions arose as to the va...
	(a) was the notice defective or irregular?
	(b) if so, is the defect or irregularity substantive or formal?
	(c) if the defect is formal only, has it occasioned substantial and irremedial injustice?

	The inclusion in a bankruptcy notice of an amount for interest due on a judgment debt poses practical problems.  The bankruptcy notice is issued by the Official Receiver.  Such notices may be filed, but issued on a later day, so it is not always possi...

	DEFECTS OR IRREGULARITIES
	• Understatement of the amount due will constitute a defect which is substantive rather than formal, only if the understatement is objectively capable of misleading the debtor as to what is necessary for compliance with the notice.  If the notice prod...
	• In the present case there could be no uncertainty as to what would constitute compliance with the notice.  The notice required a particular amount to be paid, and failure to pay that particular amount would constitute an act of bankruptcy.  The unde...

	DEFECTS OR IRREGULARITIES
	Adams v Lambert  [2006] HCA 10
	This case concerned a defect in a bankruptcy notice, being the misdescription in the notice of the statutory provision under which interest was claimed.  The amount of such interest was $66.58 which was interest upon a judgment debt.  The bankruptcy n...
	• The trial judge found that the notice was invalid and dismissed the petition.  An appeal to the Full Court of the Federal Court was also dismissed.
	• Here there had been failure to comply with a requirement of the Act and the Regulations.  The question then became whether the failure to comply was a defect or irregularity which was a formal defect or irregularity within the scope of s.306.  It wa...

	DEFECTS OR IRREGULARITIES
	• The calculation of post-judgment interest is a well-known source of difficulty for drafters of bankruptcy notices.  The difficulty is sometimes avoided by refraining from including interest in the debt upon which the bankruptcy notice is based.  In ...
	• The High Court referred to its earlier decision in Kleinwort and said that if the error could reasonably mislead a debtor as to what is necessary to comply with the notice, then it is not merely a formal defect or irregularity.  The misdescription o...
	• The High Court said that it was important to look at the scheme of the Act and the Regulations in their entirety.  This included s.41(5) which provided that an overstatement of amount in a bankruptcy notice would not necessarily be a defect.  The co...

	CHALLENGING BANKRUPTCY NOTICES
	• Bankruptcy law is often highly technical, and occasionally far removed from common sense” - Kyriackou 138 FCR 324
	• Application to set aside judgment on which notice is based - s 41(6A)(a)
	• Application to set aside the bankruptcy notice - s 41(6A)(b)
	• Extending time for compliance - s 41(6A)
	41 (6A) Where, before the expiration of the time fixed for compliance with the requirements of a bankruptcy notice:
	(a) proceedings to set aside a judgment or order in respect of which the bankruptcy notice was issued have been instituted by the debtor; or
	(b) an application has been made to the Court to set aside the bankruptcy notice;

	the Court may, subject to subsection (6C), extend the time for compliance with the bankruptcy notice.


	CHALLENGING BANKRUPTCY NOTICES
	• Application to set aside a defective notice
	– defect is substantial not formal
	– defect is capable of reasonably misleading the debtor
	– examples of invalid notices - see Nichols 129-134
	– overstatement of amount - s 41(5), (6):
	– see FCBR 3.02(1)

	(5)  A bankruptcy notice is not invalidated by reason only that the sum specified in the notice as the amount due to the creditor exceeds the amount in fact due, unless the debtor, within the time allowed for payment, gives notice to the creditor...
	(6)  Where the amount specified in a bankruptcy notice exceeds the amount in fact due and the debtor does not give notice to the creditor in accordance with subsection (5), he or she shall be deemed to have complied with the notice if, within th...

	OVERSTATEMENT OF AMOUNT
	Skouloudis v St George Bank Ltd [2008] FCA 1765
	• The debtor served a s 41(5) notice alleging overstatement of the amount;
	• The creditor applied to amend the notice;
	• Overstatement in a bankruptcy notice renders the notice invalid, whether or not the overstatement could reasonably mislead the debtor, if a notice complying with s 41(5) has been given;
	• Bankruptcy notice is then invalid from time of issue;
	• In those circumstances, no power to amend the notice under s 33(1)(b).

	COUNTER-CLAIM, SET-OFF OR CROSS-DEMAND
	• quantum must be equal to or exceed the judgment debt - s 40(1)(g)
	• must be a counter-claim which could not have been set up in original proceedings - s 40(1)(g)
	• extension of time for compliance pending challenge on ground of a cross-claim - s 41(7)
	• the debtor must show that he has a prima facie case - Ebert v Union Trustee [1960] HCA 50
	• court must weigh up the merit of the counter-claim  with the justice of allowing bankruptcy proceedings to go ahead or be stayed -  Guss v Johnstone [2000] HCA 26
	• See FCBR 3.02(2)

	COUNTER-CLAIM, SET-OFF OR CROSS-DEMAND
	Ebert v Union Trustee [1960] HCA 50
	This High Court decision concerned the standard of evidence necessary to satisfy the court that a debtor had a counter-claim, set-off or cross-demand which could be set up in opposition to an application for a sequestration order.
	The facts of the case are very complicated, although the judgment is quite short.  It is not necessary to understand the facts.  The case stands for two propositions:
	(a) a party cannot satisfy the court that a cross-demand exists by showing no more than that he propounds one and stating how he suggests that he can make it out;
	(b) the standard may be expressed by saying that the debtor must show that he has a prima facie case, even if then and there he does not adduce the admissible evidence which would make out a prima facie case before a court trying the issues that are i...


	COUNTER-CLAIM, SET-OFF OR CROSS-DEMAND
	Guss v Johnstone [2000] HCA 26
	This is another decision of the High Court as to whether a court was satisfied that the debtor has a counter-claim, set-off or cross-demand.  The creditor was a barrister and the debtor was a solicitor.  The barrister had a judgment for $4,989.40 agai...
	• The trial judge took into account the lengthy delay of five years before the debtor raised an allegation of professional negligence against the barrister.  This contributed to his lack of satisfaction that the solicitor had a prima facie case.
	• The High Court observed that the decision made by the trial judge was not a determination of the rights of the parties in relation to the supposed cross-claim.  Those rights could be determined in separate proceedings or they could be examined at th...

	CHALLENGING BANKRUPTCY NOTICES
	• If consulted by a client served with a Bankruptcy Notice - ACT QUICKLY
	• Even if the underlying judgment is later set aside, the act of bankruptcy remains (another creditor might use it)
	• The debtor’s solvency is no defence to a bankruptcy notice
	• The court does not have a general discretion to set aside a notice (unllike the discretion in s 52 to decline to make a sequestration order on the hearing of a a petition)

	CREDITOR’S PETITIONS
	• You will now be aware that if a debtor is unable to pay a creditor, or has refused to pay, the creditor may choose to initiate proceedings to bankrupt  the debtor.
	• The proceedings are commenced by the creditor presenting (I.e. filing) an application to the court called a “creditor's petition” and that petition will seek the sequestration of the debtor's estate, which will cause bankruptcy.
	• A creditor has six months from the date of the act of bankruptcy in which to present a petition; that time cannot be extended.
	• The jurisdiction to make sequestration orders is set out in section 43 of the Bankruptcy Act.  See Nichols 147
	• If the court makes a sequestration order, then the debtor becomes bankrupt and the trustee will take over the estate (I.e. the property) of the bankrupt and administer it for the benefit of creditors.
	You need to be aware of:
	(a)  who can present (ie file) a petition (ie any creditor who is a juristic person); and,
	(b)  against  whom a petition can be presented.  In this regard special note needs to be made of the following criteria set out in section 43 of the Bankruptcy Act:
	- the $5,000 qualifying limit;
	- the territorial connection;
	- the need for the existence of a proven “debt”; and,
	- the necessity to show that an “act of bankruptcy” occurred within six months of presentation of the petition (see Nichols 147).


	ESSENTIAL CRITERIA FOR CREDITOR’S PETITIONS
	• Once an act of bankruptcy has occurred and, if the other prerequisites set out above are satisfied, a creditor may present a petition seeking a sequestration order at a hearing.
	• The requirements as to a creditor’s petition are set out in section 47 of the Bankruptcy Act.
	• If a petition is presented, the creditor must prove:
	- the matters stated in the petition;
	- service of the petition; and,
	- that the debt relied upon is still owing: see section 52(1).

	• A creditor has six months from the date of the act of bankruptcy in which to present a petition and that time cannot be extended.
	• A person or persons operating under a firm or business name can take proceedings under the Act or be proceeded against in that name.
	• The creditor's petition must be in the prescribed form: section 47(1A) and Form 6.  See Nichols 157 and 903;
	• The petition must establish a debt of at least $5,000 or more owing by a debtor.  If the amount is less than $5,000 but is in respect of a judgment which carries interest, accumulation of interest may be added to the judgment in order to raise it to...
	• The creditor must show the debtor's Australian connection;
	• The creditor must establish a valid act of bankruptcy;
	• The petition must be presented (ie filed) at the relevant court registry.

	SERVICE OF A CREDITOR’S PETITION
	• The petition, verifying affidavits and consent (if any) must be served on the debtor.
	• Provisions for service are normally personal – see Reg 16.01 - however an order for substituted service can be made under section 309(2): see re Skase; ex parte Donnelly (1991) 32 FCR 212. Service must be effected not less than 5 days before the hea...
	• A creditor's petition will lapse after 12 months: section 52(4).  However, it can be extended to 24 months in the circumstances that are set out in section 52(5) of the Act and where are the “slip rule” applies: See Nichols 64.

	HEARING OF A CREDITOR'S PETITION
	• If a debtor wants to oppose the petition, they are required to file a notice of opposition at least three days before the date of the hearing: see Form 5.
	• At the hearing, the petition may either be dismissed, adjourned, withdrawn, or a sequestration order made.
	 As to dismissal - this will occur if the petition is flawed (e.g. where the debt is below $5,000 or if the debt has been satisfied).
	 As to withdrawal - see section 47(2) and the need to obtain the leave of the court.
	 As to adjournment - this will often occur to give the debtor time to pay.

	• Note:  provision exists for a creditor to be substituted for another creditor - see section 49. See Nichols 49.

	OBTAINING A SEQUESTRATION ORDER
	• Section 52(2) of the Act gives the court a discretion to dismiss the petition -  “may”.
	• Apart from any issue of discretion, the court may dismiss the petition because it is technically deficient.  The debtor has the onus of proving that there is sufficient cause for a sequestration order not being made.  Usually the major defence is th...
	• If the notice is flawed, the petition must be dismissed as there is no act of bankruptcy on which to found it and the court has no jurisdiction to proceed.

	GOING BEHIND THE JUDGMENT
	• A court hearing a bankruptcy petition can go behind the judgment on which the creditor relies in order to ascertain whether the judgment was founded on a real debt. Part of the rationale for this is that not only are the courts dealing with rights o...
	• The Court will not generally go behind such a judgment unless it can be shown that it was obtained by default, or compromise, or where fraud or collusion is alleged.
	Udovenko v Mitchell (1997) 79 FCR 418,
	Davies J held at 421 that, “the circumstances in which a court will go behind a judgment cannot be stated in a definitive manner; however there are two guiding principles.
	First as Fullagar J said in Corney v Brien;
	“if the judgement in question followed a full investigation and trial on which both parties appeared, the court will not reopen the matter unless a prima facie case of fraud or collusion or miscarriage of justice is made out..”
	Secondly in the same case, Dixon, Williams Webb and Kitto JJ cited the remarks of Latham CJ in Petrie v Redmond that ..
	“The court looks with suspicion on consent judgments and default judgments”. Fullagar J put this point more forcefully when he said:
	“But, wherever the judgment in question is a judgment by default, it appears that the court will always “go behind” the judgment if there is what it regards as a bona fide allegation that no real debt “lay behind” the judgment.”
	Courts may decide whether or not to accept the judgment as satisfactory proof of the debt claimed: Wren v Mahony (1971-72) 126 CLR 212.
	In Wren, the High Court held that the Bankruptcy Court not only may go behind a judgment, but must do so if there appear to be substantial reasons to doubt whether there really was a debt due to the petitioning creditor.
	Further it was held that a judgment after the trial of an action will not usually be re-opened unless a prima facie case of fraud or collusion or miscarriage of justice is made out.
	In going behind the judgment a court may find that the part of the judgment is still payable notwithstanding the part that is impugned. However, the court will only reconsider the judgment in order to ascertain whether the petitioning creditor’s debt ...
	Where a debtor appeals from the judgment upon which the bankruptcy notice and creditor's petition is based, they may be able to have the bankruptcy hearing adjourned until after the appeal is determined if it is bona fide and based upon genuine and ...

	SOLVENCY AS A DEFENCE
	Note section 52(2) of the Act which gives the court discretion to dismiss the petition. See the two criteria in (a) and (b) of that section.
	(a)  ability to pay debts (section 52(2)(a))
	A sequestration order is not appropriate where a debtor who is able to pay his debts, refuses to do so. The words, “ability to pay” do not mean “willing and able to pay”.
	In Re Sarina; Ex Parte Wollondilly Shire Council (1980) 32 ALR 596, Deane J held that there was no policy discernible in the legislation which allows a creditor to make bankrupt a recalcitrant but solvent debtor.  However the test in re Sarina is no...
	The test of ability to pay debts was stated by Barwick CJ in Sandell v Porter (1966) 115 CLR 666  at 670 as follows:
	“Insolvency is expressed in s. 95 as an inability to pay debts as they fall due out of the debtor's own money. But the debtor's own moneys are not limited to his cash resources immediately available. They extend to moneys which he can procure by rea...
	In Bank of Australasia v Hall (1907) 4 CLR 1514 at 1527-8 Griffith CJ said of the words “unable to pay his debts as they become due from his own moneys” in the Insolvency Act 1874 (Qld):
	“It was argued that only debts then actually payable and the amounts of which were then actually ascertained should be taken into consideration. One answer to this argument is that the matter for determination is the ability of the debtor, which is a...
	The words "as they become due" require, as already pointed out, that some consideration shall be given to the immediate future; and, if it appears that the debtor will not be able to pay a debt which will certainly become due in, say, a month ... by ...
	• The reference to the ability to pay debts “as they become due from his own money” has since been removed from the section. Nevertheless, the approach adopted in Hall and Sandell has been applied to the current wording of the section, “unable to pay ...
	• In such cases the debtor has the onus of proving solvency: ANZ Banking Group Ltd v Foyster [2000] FCA 400.
	It has been held that the discretion under section 52(2)(a) should not be exercised unless the debtor demonstrates that the petitioning creditor will be satisfied from the ordinary remedies such as execution and garnishment; hence, proof of solvency...
	If the debtor’s solvency is based upon assets not available under execution or garnishment by creditors, that may not be proof of solvency.  If the debtor has the capacity to borrow to pay the debt, but does not do so, the court may exercise a discre...
	An assessment of solvency for the purposes of section 52(2)(a) involves an examination of not only debts presently owing but the debts falling due in the reasonably immediate future.
	“other sufficient cause”
	In section 52(2)(b), reference is made to “other sufficient cause”:  see Clyne v Deputy Commissioner of Taxation (1985) 5 FCR 1 which held that the circumstances constituting such are extremely varied and include public interest considerations.  The ...
	• no service of the originating process which led to the entry of judgment on which the petition is based;
	• the existence of a claim by the debtor amounting to a set off or cross-claim or cross-demand against the petitioner.  The debtor must establish the existence of the “sufficient cause” and some evidence must be provided to enable the court to evaluat...
	“other sufficient cause” (cont.)
	• where the debtor offers payment but this is declined by the creditor;
	• where there is a pending appeal against the judgment relied on as the foundation of the bankruptcy proceedings and the appeal is based on genuine and arguable grounds;
	• bias;
	• futility of bankruptcy; Re Capel [1998] FCA 372;
	• improper purpose ie the bankruptcy proceedings are used as a means of extortion: Rozenbes v Kronhill (1956) 95 CLR 407;

	STAY OF THE SEQUESTRATION ORDER
	•  The court does not have power to suspend the operation of a sequestration order other than for a period not exceeding 21 days - section 52(3): see Nichols 165;
	• Stays are granted reluctantly.
	LAPSE OF PETITION
	• A creditor’s petition lapses in the circumstances set out in section 52(4). See Nichols 165.
	• Usually that is at the expiration of 12 months commencing on the date of presentation of the petition unless the court makes an order for another period.
	EXTENSION OF LIFE OF PETITION
	• A court may, if it thinks just and equitable, at any time before the expiration of 12 months commencing on the date of presentation of a creditor’s petition, order the period to be extended for up to an extra 12 months - s 52(5).

	STATEMENT OF AFFAIRS BY BANKRUPT
	Where a sequestration order is made, the person against whose estate it is made shall, within 14 days from the date on which he or she is notified of the bankruptcy:
	• make out and file with the Official Receiver for the District in which the sequestration order was made a statement of his or her affairs; and
	• furnish a copy of the statement to the trustee:  s 54.
	Failure to file a statement of affairs means that time will not begin to run for the purpose of automatic discharge from bankruptcy (ie after 3 years).

	DEBTOR’S PETITIONS
	• A debtor may choose to go voluntarily bankrupt.  This is done by presenting a “debtors’ petition” to the Official Receiver.  Up to 90% of bankruptcies are voluntary.
	• There are three types of debtor’s petitions that may be presented:
	- by an individual debtor;
	- by joint debtors;
	- by partnership debtors.


	WHO MAY PRESENT A DEBTOR’S PETITION ?
	• Any debtor except for a corporation, partnership, or association is able to present a debtor's petition.
	• A debtor who presents a debtor's petition needs to show a connection with Australia: see section 55(2A).
	DEBTOR’S PETITIONS OF INDIVIDUAL DEBTORS
	• Debtors need to file a statement of affairs in the statutory form: section 55(2) and Form 3. In that statement a list of all assets and liabilities and other prescribed information is given.
	• The petition is presented to the Official Receiver in bankruptcy who must accept it unless a decision is made to reject it under section 55(3). Note the discretion to reject in section 55(3) and (3AA).  Some petitions must be rejected - see section ...

	DEBTOR’S PETITION AS AN ABUSE OF PROCESS
	• The right to present a desert debtor's petition has the potential to be abused.
	• A debtor who was not insolvent or who does not believe himself or herself to be insolvent and who presents a petition may be regarded as presenting for an improper purpose and, in and such cases, the creditor can apply for an annulment of the bankru...
	• If the purpose of the debtor's petition was to avoid liability of a kind that results from the operation of the bankruptcy laws themselves, making it, for example, impossible for a creditor to obtain a sequestration order, it can be annulled.
	• The onus is on the creditor to establish that the debtor has a improper purpose: see also re Thanos (unreported, Federal Court, 14 October 1988) referred to in Keays at page 62.
	• It is not an abuse of process for a debtor to present a debtor’s petition in order to prevent a creditor from succeeding on a creditor's petition: see also section 115(2).

	COURSE OF A HEARING
	PETITIONS - FORMALITIES
	FEDERAL COURT (BANKRUPTCY ) RULES
	Rule 4.02 Requirements for Creditor’s Petition and Supporting Creditor’s Affidavit (see also Form 6)
	Rule 4.04 petition founded upon failure to comply with bankruptcy notice
	Rule 4.05 Documents to be served
	Rule 4.06 Additional affidavits to be filed before hearing
	3 – PERSONAL INSOLVENCY
	THE DOCTRINE OF RELATION-BACK
	• This doctrine is concerned with maximising the assets available to the Trustee in Bankruptcy
	• Normally court orders take effect from the date they are made by a judge
	• However, the doctrine of relation-back operates to bring into the bankrupt estate, property owned by the bankrupt in a period several months before the sequestration order is made by a court
	• There is a “formula” for calculating the relation-back period
	• There are several categories of property not caught by the doctrine of relation-back

	KEY DATES IN A BANKRUPTCY
	• To understand the doctrine, you need to have regard to:
	• “the date of the bankruptcy” - s 5 [Nichols 64]
	• “the commencement of the bankruptcy” - s 5 [Nichols 64]
	• s 115 - commencement of a bankruptcy
	• s 116 - property divisible amongst creditors - all property which belonged to the bankrupt at the commencement of the bankruptcy
	• You need to read these 4 provisions together
	• “the date of the bankruptcy” - s 5 [Nichols 64] – this is date on which a sequestration order was made against the estate or where, in a case where the bankrupt presented a debtor’s petition, the date which they became bankrupt by reason of section ...
	• “the commencement of the bankruptcy” - s 5 [Nichols 64] – this is the time at which the bankruptcy is by virtue of section 115 deemed to have commenced.

	s 115 - commencement of a bankruptcy – Where a creditor’s petition is used, then generally the bankruptcy is taken to have relation back to, and to have commenced at, the time of the commission of the earliest act of bankruptcy committed by the person...
	• If the bankruptcy is as a result of the acceptance of a debtor’s petition, the bankruptcy is taken to have relation back to and commenced at the time indicated in the table set out in s 115(2): see Nichols p 297
	• The following graphic shows how to calculate the realtion-back period for a bankruptcy based upon a Creditor’s Petition

	RELATION BACK - sections 115 and 116
	• With respect to debtor’s petitions, see section 115(2)
	• What does “relation back” mean?  According to Lord Esher MR in Re Pollit [Nichols 298]
	“The title of the trustee in the subsequent bankruptcy related back to that act of bankruptcy. What does that mean? The result of the relation back is, that all subsequent dealings with the debtor's property must be treated as if the bankruptcy has ...
	Where a person commits an act of bankruptcy, that person is not entitled to deal with his or her estate. He or she has no right to gather it in if not already in his or her hands or to make payment to his or her creditors out of that which he or she ...
	- Ponsford, Baker & Co v Union of London and Smith's Bank Ltd [1906] 2 Ch 444.
	• In Anscor Pty Ltd v Clout [Keays at pg 37] Lindgren J stated:
	“The vesting in the trustee in bankruptcy does not take place upon the commencement of the bankruptcy; it takes place forthwith upon the debtor’s becoming a bankrupt. A debtor becomes a bankrupt on the making of a sequestration order upon a creditor’...
	• The result of the doctrine of relation back is that all subsequent dealings with the debtor’s property must be treated as if the bankruptcy had taken place at the moment when the act of bankruptcy was committed. This means that the trustee is entitl...
	• If a creditor’s petition has an extended life (see section 52(5)) i.e. up to 24 months, then it may be that the period is extended even further. Applying this to Keays’ diagram on pages 36, a sequestration order might not be made until 2010 if the l...
	• There will be no relation back period where a debtor’s petition has been presented and the debtor did not commit an act of bankruptcy in the 6 months preceding the presentation of the petition.

	PROPERTY DIVISIBLE AMONG CREDITORS - s 116
	• S 58 vests the property of the bankrupt in the trustee [Lecture 1]
	• All property owned at date of commencement of bankruptcy or acquired after that date - s 116(1) – is property divisible amongst the creditors of the bankrupt.
	• Trustee takes subject to the equities.

	EXEMPT PROPERTY - s 116(2)
	Section 116(2) lists a large number of exceptions i.e. property NOT available to the Trustee. The most common categories are:
	• property held in trust by the bankrupt - s 116(2)(a);
	• modest value household property - s 116(2)(b);
	• modest value property used for producing income - s 116(2)(c);
	• modest value means of transport - s 116(2)(ca);
	• life insurance and superannuation - s 116(2)(d);
	• dmages for perosnal injury or wrong - s 116(2)(g)
	• In relation to section 116(2)(a) see Clout (Trustee) v Anscor Pty Ltd [2003] FCA 326 at [44] and Jones v Southall & Bourke Pty Ltd [2004] FCA 539 at [56] and [62].
	• In relation to section 116(2)(b) see Rogers v Asset Loan Co. Pty Ltd [2006] FCA 434 at [37] - [38]. In Re Vaughan (1996) 71 FCR 34 a bankrupt was allowed to keep his box trailer as he used it to collect wood for heating his home in Tasmania.
	• In relation to section 116(2)(g) see Re Iskenderian; ex parte Iskenderian Bros Pty Ltd (1989) 21 FCR 363.

	EXEMPT INSURANCE POLICIES - s 117
	• The right to indemnity under a third party liability insurance policy vests in the trustee
	• Any amount received by the trustee must be paid to the claimant

	EXEMPT TRANSACTIONS: PAYMENTS MADE BY THE BANKRUPT - s 123
	• Section 123 protects certain transfers by the bankrupt against relation back.
	• It does not protect void dispositions [see Lecture 5].
	• Four kinds of transactions are exempt :
	(a) a payment by the debtor to any of his or her creditors;
	(b) a conveyance, transfer or assignment by the debtor for market value;
	(c) a contract, dealing or other transaction by or with the debtor for market value; or
	(d) any transaction to the extent of a present advance made by an existing creditor;
	• “Payment” includes the drawing, making or indorsing of a bill of exchange, cheque or promissory note - s 123 (7)
	• “Transaction” includes payment, delivery, conveyance, transfer, assignment, contract or dealing - s 123 (7)
	• For a transcation to be exempt, three criteria must be satified (see over)
	• Such transactions are exempt if three criteria are satisfied :
	(a) the transaction took place before the day on which the debtor became a bankrupt (ie. the date the sequestration order was made by a  court) ;
	(b) the person, other than the debtor, with whom it took place, did not, at the time of the transaction, have notice of the presentation of a petition against the debtor; and
	(c) the transaction was in good faith and in the ordinary course of business.
	• The burden of proving these three criteria lies on the person who asserts the validity of the transaction - s 123 (2)
	• As to the meaning of “good faith” and “in the ordinary course of business”, see Lecture 5 slides
	• The fact that the transferee had notice that the debtor had committed an act of bankruptcy does not mean that a transaction is deemed not to have been in good faith and in the ordinary course of business - s 123 (3)
	• Maintenance agreements and orders are protected - s 123 (6) [subject to ss 121, 128B, 128C - see lecture 5]

	EXEMPT TRANSACTIONS: PAYMENTS MADE TO THE BANKRUPT - s 124
	• Payment of money or delivery of property to a bankrupt is valid if:
	– before bankruptcy - made in good faith and in the ordinary course of business - s 124(1)(a)
	– after bankruptcy - made in good faith and in the ordinary course of business and without negligence - s 124(1)(b)

	• burden of proof is upon person asserting validity of transaction - s 124(2)
	• knowledge or reason to suspect insolvency, or knowledge of an act of bankruptcy or the presentation of a creditor’s petition, does not deem the transaction not to have been made in good faith and in the ordinary course of business - s 124 (3)
	• “without negligence” - Re Hasler (1974) 23 FLR 139 [Keays 116 and Nichols page 363] . Several days after the making of a sequestration order against a debtor’s estate, the bank paid two cheques drawn on one of the debtor’s accounts, which was in cre...

	EXEMPT BANK ACCOUNTS - s 125
	• s 125(1) obliges a financial institution which has ascertained that it holds an account for a bankrupt, to inform the trustee in writing
	• if the trustee fails within one month to give written instructions to the institution, it may deal with the account as it sees fit - s 125 (2)

	EXEMPT PURCHASES FROM THE BANKRUPT - s 126
	• If the bankrupt acquires property after bankruptcy occurs, and another person then acquires that property in good faith and for valuable consideration, such acquisition shall be valid against the trustee - s 126

	4 – PERSONAL INSOLVENCY
	UNDERVALUED TRANSACTIONS - s 120
	Transfers in the 5 years before the commencement of bankruptcy are void against the trustee if the transferee gave no consideration or less than market value - s 120(1)
	(1) A transfer of property by a person who later becomes a bankrupt (the transferor) to another person (the transferee) is void against the trustee in the transferor’s bankruptcy if:
	(a) the transfer took place in the period beginning 5 years before the commencement of the bankruptcy and ending on the date of the bankruptcy; and
	(b) the transferee gave no consideration for the transfer or gave consideration of less value than the market value of the property.


	EXEMPTIONS - s 120(2)
	Exemptions
	(2) Subsection (1) does not apply to:
	(a) a payment of tax payable under a law of the Commonwealth or  of a State or Territory; or
	(b) a transfer to meet all or part of a liability under a maintenance  agreement or a maintenance order; or
	(c) a transfer of property under a debt agreement; or


	(d) a transfer of property if the transfer is of a kind described in the   regulations.
	BANKRUPTCY REGULATIONS 1996 - REG 6.09
	The kind of transfer of property to which paragraph 120 (2) (d) of the Act applies is one where the costs of recovering the transferred property would, in the trustee's opinion, be likely to exceed the value to the creditors of the property.

	EXCEPTIONS - s 120(3)
	• If the transferee proves that the transferor was solvent at the time
	(3) Despite subsection (1), a transfer is not void against the trustee if:
	(a) in the case of a transfer to a related entity of the transferor:
	(i) the transfer took place more than 4 years before the commencement of the bankruptcy; and
	(ii) the transferee proves that, at the time of the transfer, the transferor was solvent; or

	(b) in any other case:
	(i) the transfer took place more than 2 years before the commencement of the bankruptcy; and
	(ii) the transferee proves that, at the time of the transfer, the transferor was solvent.



	“RELATED ENTITY”
	• Defined in s 5 as follows:
	related entity, in relation to a person, means any of the following:
	(a) a relative of the person;
	(b) a body corporate of which the person, or a relative of the   person, is a director;
	(c) a body corporate that is related to the body corporate referred  to in paragraph (b);
	(d) a director, or a relative of a director, of a body corporate   referred to in paragraph (b) or (c);
	(e) a beneficiary under a trust of which the person, or a relative of  the person, is a trustee;
	(f) a relative of such a beneficiary;
	(g) a relative of the spouse, or de facto partner, of such a   beneficiary;
	(h) a trustee of a trust under which the person, or a relative of the  person, is a beneficiary;
	(i) a member of a partnership of which the person, or a relative of  the person, is a member.


	REBUTTABLE PRESUMPTION OF INSOLVENCY - s 120(3A)
	Rebuttable presumption of insolvency
	(3A) For the purposes of subsection (3), a rebuttable presumption arises that the transferor was insolvent at the time of the transfer if it is established that the transferor:
	(a) had not, in respect of that time, kept such books, accounts and records as are usual and proper in relation to the business carried on by the transferor and as sufficiently disclose the transferor’s business transactions and financial position; or
	(b) having kept such books, accounts and records, has not preserved them.


	REFUND OF CONSIDERATION - S 120(4)
	Refund of consideration
	(4) The trustee must pay to the transferee an amount equal to the value of any consideration that the transferee gave for a transfer that is void against the trustee.


	WHAT IS NOT CONSIDERATION - s 120(5)
	(5) For the purposes of subsections (1) and (4), the following have no value as consideration:
	(a) the fact that the transferee is related to the transferor;
	(b) if the transferee is the spouse or de facto partner of the   transferor—the transferee making a deed in favour of the   transferor;
	(c) the transferee’s promise to marry, or to become the de facto   partner of, the transferor;
	(d) the transferee’s love or affection for the transferor;
	(e) if the transferee is the spouse, or a former spouse, of the   transferor—the transferee granting the transferor a right to live  at the transferred property, unless the grant relates to a transfer  or settlement of property, or an agreement, unde...

	(f) if the transferee is a former de facto partner of the     transferor—the transferee granting the transferor a right to live   at the transferred property, unless the grant relates to a transfer   or settlement of property, or an agreement, u...

	PROTECTION OF SUCCESSORS IN TITLE - s 120(6)
	Protection of successors in title
	(6) This section does not affect the rights of a person who acquired   property from the transferee in good faith and by giving consideration that  was at least as valuable as the market value of the property.


	“TRANSFER OF PROPERTY” and “MARKET VALUE” - s 120(7)
	Meaning of transfer of property and market value
	(7) For the purposes of this section:
	(a) transfer of property includes a payment of money;  and
	(b) a person who does something that results in another  person becoming the owner of property that did not previously  exist is taken to have transferred the property to the other   person; and
	(c) the market value of property transferred is its market  value at the time of the transfer.


	JUDICIAL EXPLANATION OF S 120
	Anscor Pty Ltd v Clout (Trustee) [2004] FCAFC 71 per Lindgren J
	•  “void” in s 120 means “voidable”
	• transferee takes good title, but a title which may be defeated if the trustee elects to avoid the transfer by the debtor
	• trustee is entitled to have the transfer ignored, as if the debtor still held the property
	• owner holds property in trust for the trustee
	• substitute property will vest in the trustee
	• money can be “traced’ into other property

	TRANSFERS TO DEFEAT CREDITORS - s 121
	• A transfer is void (read “voidable”) against the trustee if the main purpose of the transfer was to defeat creditors - s 121(1)
	• (1) A transfer of property by a person who later becomes a bankrupt (the transferor) to another person (the transferee) is void against the trustee in the transferor’s bankruptcy if:
	(a) the property would probably have become part of the transferor’s estate or would probably have been available to creditors if the property had not been transferred; and
	(b) the transferor’s main purpose in making the transfer was:
	(i) to prevent the transferred property from becoming divisible among the transferor’s creditors; or
	(ii)  to hinder or delay the process of making property available for division among the transferor’s creditors.



	MAIN PURPOSE
	Trustees of the Property of Cummins v Cummins (2006) 227 CLR 278
	1. The trustees were appointed as trustees of the bankrupt estate of John Daniel Cummins.  Mr Cummins was admitted as a solicitor in 1957 and practised at the Bar after 1961.  His wife Mary Cummins was the respondent.
	2. Mr Cummins did not lodge any income tax returns from 1955 until 2000.  During the whole of the period in which he practised as a barrister, he paid no income tax.  In 1987 Mr Cummins had transferred to his wife his half share in the family home at ...
	3. The court held that Mr Cummins, in making the transfer to his wife in 1987, had a “main purpose” required by s.121 of the Bankruptcy Act – his main purpose was to prevent the property becoming divisible among his creditors or to hinder or delay the...
	4. Various explanations were advanced by the legal representatives for the wife as to why Mr Cummins had made the transfer.  However, the court agreed with the trial judge that on the evidence the main purpose was to defeat possible creditors.

	PROOF OF MAIN PURPOSE - s 121(2) & (3)
	• Trustee bears the onus of proof
	• Purpose can be inferred if transferor insolvent at the time
	•      Showing the transferor’s main purpose in making a transfer
	•  (2) The transferor’s main purpose in making the transfer is taken to be the purpose described in paragraph (1)(b) if it can reasonably be inferred from all the circumstances that, at the time of the transfer, the transferor was, or was about to bec...
	•     Other ways of showing the transferor’s main purpose in making a transfer
	•  (3) Subsection (2) does not limit the ways of establishing the transferor’s main purpose in making a transfer.

	NOT VOID IF TRANSFEREE ACTED IN GOOD FAITH - s 121(4)
	Transfer not void if transferee acted in good faith
	(4) Despite subsection (1), a transfer of property is not void against the     trustee if:
	(a) the consideration that the transferee gave for the transfer was at least as valuable as the market value of the property; and
	(b) the transferee did not know, and could not reasonably have inferred, that the transferor’s main purpose in making the transfer was the purpose described in paragraph (1)(b); and
	(c) the transferee could not reasonably have inferred that, at the time of the transfer, the transferor was, or was about to become, insolvent.


	SIMILAR PROVISIONS TO S 120
	• Rebuttable presumption of insolvency - s 121 (4A)
	• Refund of consideration - s 121 (5)
	• What is not consideration - s 121 (6)
	• Protection of successors in title - s 121 (8)
	• Meaning of terms - s 121 (9)
	ADDITIONAL PROVISION - S 121(7):
	Exemption of transfers of property under debt agreements
	(7) This section does not apply to a transfer of property under a debt agreement.


	CONSIDERATION GIVEN TO THIRD PARTY - S 121A
	(1) This section applies if:
	(a) a person who later becomes a bankrupt (the transferor) transfers property to another person (the transferee); and
	(b) the transferee gives some or all of the consideration for the transfer to a person (a third party) other than the transferor.

	(2) Sections 120 and 121 apply as if the giving of the consideration to the third party were a transfer by the transferor of the property constituting the consideration.
	(3) If the giving of the consideration to the third party is void against the trustee in the transferor’s bankruptcy under section 120 or 121, the trustee has the same rights to recover the property constituting the consideration as the trustee would...

	PREFERENCES - S 122
	• A transfer by an insolvent in favour of a creditor is void (read “voidable”) against the trustee in bankruptcy if the transfer:
	– gives a preference to a creditor; and
	– (most commonly) was made in the period between 6 months before the presentation of the petition and the making of the sequestration order.

	(1) A transfer of property by a person who is insolvent (the debtor) in favour of a creditor is void against the trustee in the debtor’s bankruptcy if the transfer:
	(a) had the effect of giving the creditor a preference, priority or advantage over other creditors; and
	(b) was made in the period that relates to the debtor, as indicated in the following table.


	“DEFENCES” - S 122(2)
	(2) Nothing in this section affects:
	(a) the rights of a purchaser, payee or encumbrancer in the ordinary course of business who acted in good faith and who gave consideration at least as valuable as the market value of the property; or
	(b) the rights of a person who is making title through or under a creditor of the debtor in good faith and who gave consideration at least as valuable as the market value of the property;
	or
	(c) a conveyance, transfer, charge, payment or obligation of the debtor executed, made or incurred under or in pursuance of a maintenance agreement or maintenance order;
	or
	(d) a transfer of property under a debt agreement.


	TRANSFEREE BEARS ONUS OF PROOF - S 122 (3)
	(3) The burden of proving the matters referred to in subsection (2)
	lies upon the person claiming to have the benefit of that subsection.

	KNOWLEDGE OR SUSPICION - S 122 (4)(c)
	(4) For the purposes of this section:
	(a) …………..
	(b) …………..
	(c) a creditor shall be deemed not to be a purchaser, payee or encumbrancer in good faith if the transfer of property was made under such circumstances as to lead to the inference that the creditor knew, or had reason to suspect:
	(i) that the debtor was unable to pay his or her debts as they became due from his or her own money; and
	(ii) that the effect of the transfer would be to give him or her a preference, priority or advantage over other creditors.



	THE ORDINARY COURSE OF BUSINESS
	Robertson v Grigg (1932) 47 CLR 257
	1. Mr Miles assigned his estate pursuant to the Bankruptcy Act to a trustee Mr Robertson.  The trustee sought a declaration that payments made to Mr Grigg by the Main Roads Board of Western Australia had the effect of giving a preference to Grigg over...
	2. By the Bankruptcy Act, the transactions would not be void if they were made “in good faith and for valuable consideration and in the ordinary course of business”.  The trial judge held that when Grigg made his arrangements with Miles, he was under...
	3. The test of whether a transaction is done in the ordinary course of business is not whether the act is usual or common in the business of the debtor or of the creditor, but whether it is “a fair transaction, and what a man might do without having a...
	4. Justice Evatt pointed out that this was an ordinary business transaction where Grigg was financing Miles so as to enable him to carry the contracts through to completion.  He was a money lender who took a charge over the money payable by the Depart...

	Downs Distributing Co Pty Ltd v Associated Blue Star Stores Pty Ltd (1948) 76 CLR 463
	1. This was a challenge made in relation to payments made by Associated Blue Star Stores to Downs Distributing Company.  The payment was alleged to be a preference.  The question was whether the transaction was “in the ordinary course of business”.
	2. Chief Justice Latham said that the circumstances of the transaction showed that the creditor was anxious about the financial position of the debtor and was afraid that his company would not be paid for the goods.  The parties entered into what was ...
	3. Justice Rich held that to be “in the ordinary course of business” a transaction must fall into place as part of the undistinguished common flow of business done, it should be part of the ordinary course of business as carried on, calling for no rem...
	4. Justice Williams said that the expression “in the ordinary course of business” refers to a transaction which it would be usual for a creditor and debtor to enter, as a matter of business in the circumstances of the particular case, uninfluenced by ...


	GOOD FAITH
	Queensland Bacon Pty Ltd v Rees (1966) 115 CLR 266
	1. The case concerned the requirement of acting in “good faith”.  The existence of knowledge or suspicion of insolvency negatives good faith.  Such knowledge of insolvency would come from circumstances from which ordinary men of business would conclud...
	2. The High Court referred to the dictionary definition of “suspect”.  A suspicion that something exists is more than a mere idle wondering whether it exists or not – it is a positive feeling of actual apprehension or mistrust, amount to a slight opin...
	3. The question is objective not subjective – the court may be assisted in reaching its own conclusion by seeing how businessmen in fact reacted to the circumstances.  There must be sufficient reason for the payee to form an actual suspicion – a real ...

	RUNNING ACCOUNTS
	• The classic example is the supplier of goods on credit – the goods supplied and the payments received are recorded on the running account statement;
	The courts consider the nett advantage, if any, which has been received by the creditor in trading with the debtor during the relevant period;
	• Airservices Australia v Ferrier (1996) 185 CLR 483 – if the creditor had supplied goods to a greater value than the payments made during the period, the general body of creditors would not have been disadvantaged and the supplying creditor would not...

	PRE-PAYMENTS AND PREFERENCES
	• In the case of an up front payment the unfair preference section does not apply because there is a prepayment for future goods or services, not a payment to an existing creditor for past services advantaging that person.
	• In the High Court case of Burns v Stapleton (1959) 102 CLR 97 a debtor agreed to provide security over his property to a creditor in return for an advance.
	• Security was provided for $5,465, being an existing debt of $465 and a new advance of $5,000. The High Court held that there was a preference of only $465. The $5,000 transaction affected the future, the $465 transaction preferred the repayment of a...

	THE BURDEN OF PROOF - s 120
	• Question:  In relation to Sections 120, 121 and 122 (transfers void against the trustee) does the burden shift to the trustee and then to the transferee to rebut the relevant presumption in the Sections?
	• Section 120 - the trustee bears the onus of proving that the transaction is undervalued.
	• Section 120(3) provides that a transfer is not void against the trustee if the relevant transferee proves that, at the time of the transfer, the transferor was solvent.  The burden of proving the issue of solvency (which may provide a defence) rests...
	• Section 120(3A) provides for a rebuttable presumption of insolvency.  The trustee has the benefit of this rebuttable presumption and the burden lies upon the transferee to rebut the presumption of insolvency.
	• In summary, the trustee bears the burden of proving an undervalued transaction under Section 120, but the burden shifts to the transferee to prove a defence relating to solvency.

	THE BURDEN OF PROOF - s 121
	• Section 121 - the trustee bears the burden of proving that the transferor’s main purpose in making the transfer was to defeat creditors.
	• The main purpose can be inferred from all the circumstances, including that the transferor was or was about to become insolvent - Section 121(2).
	• Section 121(4) provides a “defence” if the transferee gave market value consideration, did not know the main purpose and did not know of the insolvency - in this regard there is an “evidentiary onus” upon the transferee. Who else is going to call th...
	• There is a rebuttable presumption of insolvency contained in Section 121(4A).  The trustee has the benefit of this rebuttable presumption of insolvency and it is up to the transferee to call evidence to rebut it.

	THE BURDEN OF PROOF - s 122
	• Section 122 - the trustee bears the onus of proving that the transfer had the effect of giving a creditor a preference.
	• Section 122(2) provides for “defences” including purchaser in good faith for market value.  The burden of proving this specifically lies upon the transferee - Section 122(3).
	• Section 122(4)(c) contains a deeming provision.  The trustee bears the onus of proving the matters which will lead to the deeming taking effect.

	SUPERANNUATION CONTRIBUTIONS - S 128A
	128A Simplified outline
	The following is a simplified outline of this Subdivision:
	•       This Subdivision enables the recovery of superannuation contributions made to defeat the bankrupt's creditors.
	•       There are 2 types of recoverable contributions:
	(a)     contributions made by a person who later becomes a bankrupt (see section 128B);
	(b)     contributions made by a third party for the benefit of a person who later becomes a bankrupt (see section 128C).
	•       Superannuation accounts may be frozen for up to 180 days pending the taking of recovery action under section 139ZQ or 139ZU.

	SUPERANNUATION CONTRIBUTIONS - S 128B, 128C
	• Superannuation contributions made to defeat creditors - contributor is a person who later becomes a bankrupt - s 128B(1)
	• Main purpose in making the contribution was to defeat creditors - s 128A(1)(c)
	• Was the contributor insolvent or about to become insolvent? S 128B(2) and (5)
	• Look at the previous pattern of superannuation contributions - s 128B(3)
	• Superannuation contributions made to defeat creditors - where contributor is a third party - s 128C

	TERMINATION OF BANKRUPTCY - DISCHARGE - S 149
	149  Automatic discharge
	(1) Subject to section 149A, a bankrupt is, by force of this subsection, discharged from bankruptcy in accordance with this section.
	(4) If the bankrupt becomes a bankrupt after the commencement of section 27 of the Bankruptcy Amendment Act 1991, the bankrupt is discharged at the end of the period of 3 years from the date on which the bankrupt filed his or her statement of affairs.

	BANKRUPTCY EXTENDED UPON OBJECTION - S 149B
	149B  Objection to discharge
	(1) Subject to the following provisions of this Subdivision, at any time before a bankrupt is discharged from bankruptcy under section 149, the trustee may file with the Official Receiver a written notice of objection to the discharge.
	(2) The trustee of a bankrupt’s estate must file a notice of objection to the discharge if the trustee believes:
	(a) that doing so will help make the bankrupt discharge a duty that the bankrupt has not discharged; and
	(b) that there is no other way for the trustee to induce the bankrupt to discharge any duties that the bankrupt has not discharged.


	GROUNDS OF OBJECTION - S 149D
	149D  Grounds of objection
	(1) The grounds of objection that may be set out in a notice of objection are as follows:
	(a)  the bankrupt has, whether before, on or after the date of the bankruptcy, left Australia and has not returned to Australia;
	(aa)  any transfer is void against the trustee in the bankruptcy because of section 120 or 122;
	(ab)  any transfer is void against the trustee in the bankruptcy because of section 121;
	(ac)  any transfer is void against the trustee in the bankruptcy because of section 128B;
	(ad)  any transfer is void against the trustee in the bankruptcy because of section 128C;
	(b)  after the date of the bankruptcy, the bankrupt contravened section 206A of the Corporations Act 2001 (disqualification from managing corporations);

	(c)  after the date of the bankruptcy the bankrupt engaged in misleading      conduct in relation to a person in respect of an amount that, or amounts      the total of which, exceeded $3,000;

	GROUNDS OF OBJECTION
	(d)  the bankrupt, when requested in writing by the trustee to provide written information about the bankrupt’s property, income or expected income, failed to comply with the request;
	(da)  after the date of the bankruptcy, the bankrupt intentionally provided false or misleading information to the trustee;
	(e)  the bankrupt failed to disclose any particulars of income or expected income as required by a provision of this Act referred to in subsection 6A(1) or by section 139U;
	(f)  the bankrupt failed to pay to the trustee an amount that the bankrupt was liable to pay under section 139ZG;
	(g)  at any time during the period of 5 years immediately before the commencement of the bankruptcy, or at any time during the bankruptcy, the bankrupt:
	(i)  spent money but failed to explain adequately to the trustee the purpose for which the money was spent; or
	(ii)  disposed of property but failed to explain adequately to the trustee why no money was received as a result of the disposal or what the bankrupt did with the money received as a result of the disposal;


	GROUNDS OF OBJECTION
	(h) while the bankrupt was absent from Australia he or she was requested by the trustee to return to Australia by a particular date or within a particular period but the bankrupt failed to return by that date or within that period;
	(ha) the bankrupt intentionally failed to disclose to the trustee a liability of the bankrupt that existed at the date of the bankruptcy;
	(i) the bankrupt has failed, whether intentionally or not, to disclose to the trustee a liability of the bankrupt that existed at the date of the bankruptcy;
	(j) the bankrupt failed to comply with paragraph 77(1)(bb) or (bc) or subsection 80(1);
	(k) the bankrupt refused or failed to sign a document after being lawfully required by the trustee to sign that document;
	(l) the bankrupt failed to attend a meeting of his or her creditors without having first obtained written approval of the trustee not to attend or without having given to the trustee a reasonable explanation for the failure;
	(m) the bankrupt failed to attend an interview or examination for the purposes of this Act without having given a reasonable explanation to the trustee for the failure;
	GROUNDS OF OBJECTION
	(ma) the bankrupt intentionally failed to disclose to the trustee the bankrupt’s beneficial interest in any property;
	(n) the bankrupt failed, whether intentionally or not, to disclose to the trustee the bankrupt’s beneficial interest in any property.
	REVIEWS OF OBJECTION
	• Inspector-General may review the objection - s 149K
	• Administrative Appeals Tribunal may review the decision of the Inspector-General
	- s 149Q

	DISCHARGED BANKRUPT TO GIVE ASSISTANCE - S 152
	152  Discharged bankrupt to give assistance
	A discharged bankrupt must, even though discharged, give such   assistance as the trustee reasonably requires in the realization and   distribution of such of his or her property as is vested in the trustee.
	Penalty: Imprisonment for 6 months.


	EFFECT OF DISCHARGE - S 153
	153  Effect of discharge
	(1)  Subject to this section, where a bankrupt is discharged from a bankruptcy, the discharge operates to release him or her from all debts (including secured debts) provable in the bankruptcy, whether or not, in the case of a secured debt, the secur...
	• Certain exceptions - s 153(2)
	• Rights of secured creditor not affected - s 153(3)
	• Where a bankrupt has been discharged from a bankruptcy, all proceedings taken in or in respect of the bankruptcy shall be deemed to have been validly taken - s 153(5)

	TERMINATION OF BANKRUPTCY - ANNULMENT - S 153A
	153A  Annulment on payment of debts
	(1)  If the trustee is satisfied that all the bankrupt’s debts have been paid in full, the bankruptcy is annulled, by force of this subsection, on the date on which the last such payment was made.
	(1A)  In determining whether there has been full payment of a debt that bears interest, the interest must be reckoned up to and including the date on which the debt (including interest) is paid.
	(2)  The trustee must, as soon as practicable after that date, give to the Official Receiver a written certificate setting out the former bankrupt’s name and bankruptcy number and the date of the annulment.
	• This is annulment by operation of law
	• Administrative not judicial

	ANNULMENT BY COURT ORDER - S 153B
	153B  Annulment by Court
	(1)  If the Court is satisfied that a sequestration order ought not to have been made or, in the case of a debtor’s petition, that the petition ought not to have been presented or ought not to have been accepted by the Official Receiver, the Court ma...
	(2)  In the case of a debtor’s petition, the order may be made whether or not the bankrupt was insolvent when the petition was presented.

	EFFECT OF ANNULMENT - S 154
	154  Effect of annulment
	(1)  If the bankruptcy of a person (in this section called the former           bankrupt) is annulled under this Division:
	(a)  all sales and dispositions of property and payments duly made, and all acts done, by the trustee or any person acting under the authority of the trustee or the Court before the annulment are taken to have been validly made or done; and
	(b)  the trustee may apply the property of the former bankrupt still vested in the trustee in payment of the costs, charges and expenses of the administration of the bankruptcy, including the remuneration and expenses of the trustee; and
	(c)  subject to subsections (3), (6) and (7), the remainder (if any) of the property of the former bankrupt still vested in the trustee reverts to the bankrupt.


	ABUSE OF PROCESS
	Clyne v Deputy Federal Commissioner of Taxation (1984) 154 CLR 589
	1.  The appeal related to a question of when the bankruptcy was deemed to have commenced.  The Commissioner presented a creditor’s petition against Clyne.  Before it could be heard, Clyne presented his own debtor’s petition.   The relation back p...
	2.  The High Court held that the Federal Court could have annulled the bankruptcy created by acceptance of the debtor’s petition.  There could then have been a hearing on the creditor’s petition.  The presentation of the debtor’s petition amounte...
	3.  The Clyne “loophole” has now been closed off - s 115(2).

	OTHER MEANS OF ANNULMENT
	UNDER S 74
	• Under s 73(1) a bankrupt may propose a composition in satisfaction of his debts or a scheme of arrangement in relation to his affairs
	• The creditors may by special resolution accept the proposal - s 73(3)
	• Upon the passing of the special resolution the bankruptcy is annulled - s 74(5)

	PERSONAL INSOLVENCY AGREEMENTS
	Part X
	• S 188A - Debtor puts forward a proposed agreement
	• S 204 - Meeting of creditors decides whether to accept it
	• S 190 - Trustee administers the agreement
	• Dividend paid to creditors
	• S 230 - debtor is then discharged from all liability
	• 2007 reforms required greater disclosure
	• Now little used - about 1% of all personal insolvencies

	DEBT AGREEMENTS
	Part IX
	• Only available to debtors with limited assets (< $71,000) and limited income (< $53,000) and smaller debts (< $71,000) - s 185C
	• Majority of creditors must accept the debtor’s proposal - s 185E
	• Proposal is recorded on National Personal Insolvency Index (NPII) - debtor then protected from creditors
	• Upon completion of agreement, debtor released from provable debts - s 185NA
	• Now about 25% of all personal insolvencies

	EXTERNAL ADMINISTRATION OF CORPORATIONS - OVERVIEW
	• “External administration” of a corporation involves administration of the company by someone other than the directors:
	– a receiver (Lecture 6)
	– an administrator (Lecture 7)
	– a liquidator (Lectures 8-11)

	• Receivers act in the interests of a secured creditor
	• Administrators and liquidators act in the interests of creditors generally
	• External administration usually occurs when the company is insolvent
	• There can be external administration of a solvent company:
	– where members of a company agree to wind it up; or
	– where creditors agree to wind it up;
	– where members have fallen out and seek winding up by the court


	WHEN IS A COMPANY “INSOLVENT”
	• S 95A(1) declares that a “person is solvent if, and only if, the person is able to pay all the person’s debts, as and when they become due and payable”.
	• S 95A(2) provides that a “person who is not solvent is insolvent”.
	• Bankruptcy cases on “insolvency” are authoritative.
	• The test is the “commercial” or “cash flow” test of solvency not a “balance sheet” test.
	• The basic question is whether the company’s business is viable.
	• Is the company suffering from a temporary lack of liquidity or an endemic shortage of working capital?

	THE AIMS OF EXTERNAL ADMINISTRATION
	• Receivership:
	– self-help for the secured creditor to obtain repayment of the loan

	• External administration:
	– protection for the directors against an insolvent trading claim ;
	– the opportunity to save the ongoing operation of the company.

	• Liquidation:
	– orderly and rateable distribution of property in favour of creditors;
	– appointment of an impartial liquidator to carry this out;
	– collection of company property;
	– challenging void and voidable dispositions;
	– assertion and quantification of claims;
	– priorities among creditors for payments to creditors;
	– the liquidated company goes out of existence.


	SCHEMES OF ARRANGEMENT
	• Entered into under Part 5.1.
	• Court can order a meeting of the creditors or members.
	• If that meeting approves the scheme by a majority representing at least 75% in value, the court can order that the approved scheme bind all those creditors or members.
	• Can also be used for a solvent company - to allow a restructuring of large corporate groups.
	• Since the introduction of voluntary administration under Part 5.3A [Lecture 8], schemes of arrangement for restructuring debt have become infrequent.

	ADVANTAGES OF SCHEMES OF ARRANGEMENT
	• A better return for creditors than in a winding up.
	• The company continues to trade and the creditors may take advantage of continued dealings with the company.
	• The company’s contracts in progress are less likely to be cancelled.
	• Investigations by a liquidator are avoided.

	EXAMPLES OF ARRANGEMENTS
	• A moratorium for a set period which freezes claims.
	• The composition of creditors’ claims - they agree to accept less than they are owed.
	• Agreement for the debtor to pay by instalments.
	• The provision of an interest-free period on the debt.
	• The granting of interests to creditors in the debtor’s business.
	• A complex reconstruction of the company.
	• Arrangements can be formal or informal.

	FORMAL ARRANGEMENTS
	• Formal arrangements must be sanctioned by the court - Section 411.
	• The arrangement must be accepted by a majority in number of the creditors present and voting at the meeting - being a majority whose claims against the company amount in total to at least 75% of the total amount of the claims of the creditors presen...
	• Legal proceedings against the company must be stayed while the scheme is in the course of being approved - Section 411(16).
	• A scheme administrator will usually be appointed to oversee the arrangement and to trade on.
	• Disadvantages include the cost of implementing the arrangement, the time it takes to put an arrangement into place, the necessity to go back to court for an alteration of the scheme, and the uncertainty when the court has a discretion whether or not...
	• Public documents must include a statement that an administrator has been appointed to the company - Section 411(9), 428.

	INFORMAL ARRANGEMENTS
	• Privately negotiated agreements between the company and its creditors.
	• One creditor who holds out can upset the arrangement.
	• Creditors usually appoint a committee to monitor the company’s affairs.
	• Informal arrangements are less expensive and time consuming than a formal scheme of arrangement.

	PROCEDURE TO IMPLEMENT A SCHEME
	• Preparation of a proposal.
	• Preparation of an explanatory statement of the proposal - Section 412.
	• Application is made to the court for approval of the convening of a meeting of creditors - Section 411(4). Approval may be refused - CSR Limited, in the matter of CSR Limited [2010] FCA 33 (3 February 2010), where effect of scheme involving capital ...
	• Fourteen (14) days notice is given to creditors of a meeting.
	• The meeting is held and the proposal must be accepted by a majority in number of the creditors present and voting, being a majority whose debts against the company amount to at least 75% of the total debts of the creditors present and voting - Secti...

	PROCEDURE TO IMPLEMENT A SCHEME cont..
	• There must be formal approval given by the court to the scheme.
	• The court will refuse to approve a scheme which oppresses the minority, or which is not in the public interest
	• The order of the court approving the scheme must be lodged with ASIC - Section 411(10).

	THE SCHEME ADMINISTRATOR
	• A scheme is not required by law to have an administrator but it is usual to appoint one for commercial practicality.
	• Often ASIC and the court will require the appointment of a scheme administrator before giving approval.
	• The administrator is usually a registered liquidator - Section 411(7)(d).
	• The administrator will be required to entered into a contract to observe the terms of the scheme.
	• If an administrator breaches a condition imposed by the court then the person who suffers loss can recover damages - Section 411(6A)-(6C).
	• Anyone aggrieved by an action of the administrator may appeal to the court and it may confirm, modify or reverse the action - Section 1321(1)(a).

	ADMINISTRATION OF THE SCHEME
	• The scheme administrator will be required to report to the creditors concerning the management of the scheme.
	• The scheme administrator is a fiduciary.
	• Officers of the company must assist by delivering up property or books - Section 589(1)(g), 590.
	• The administrator must lodge with ASIC accounts and returns - Section 411(9).
	• The administrator must pay monies to the creditors entitled to receive them and in the order of priority provided for in the scheme document.
	• Usually the scheme document will provide for its own termination.

	RECEIVERSHIP
	• A receiver is appointed to take control of property of the corporation in order to protect the rights of a party entitled to that property.
	• Receivers are usually appointed by a secured creditor where the secured asset of a company is under threat because of insolvency or financial instability.
	• Such receivers are privately appointed, under a power of appointment contained in the loan contract.
	• A court may also appoint a receiver.
	• Part 5.2 regulates corporate receiverships.

	TYPICAL EVENTS LEADING TO APPOINTMENT
	• Failure to pay the principal or an interest instalment.
	• The filing of an application for a winding up order against the company.
	• The convening of a meeting to consider a resolution for the winding up of the company.
	• The issue of execution process against the assets subject to the charge.
	• Any attempt by the company to create a further charge to rank prior to or equally with the creditor’s charge.
	• A failure by the company to comply with any of the covenants contained in the debenture.
	• These “events of default” will be specified in the security document.

	RECEIVERS AND MANAGERS
	• A person may be appointed as a receiver, or as a receiver and manager.
	• A receiver simply receives the income of the secured property.
	• A receiver and manager is entitled to carry on the company’s business as a going concern and has to the right to buy and sell.
	• Receivers are given wide powers by s 420, including:
	•  (a)  to enter into possession and take control of property of the corporation in  accordance with the terms of that order or instrument
	•  (b)  to lease, let on hire or dispose of property of the corporation
	•   (c)  to grant options over property of the corporation on such conditions as the     receiver thinks fit

	RECEIVERS AND MANAGERS
	(d)  to borrow money on the security of property of the corporation
	(e)  to insure property of the corporation
	(f)  to repair, renew or enlarge property of the corporation
	(g)  to convert property of the corporation into money
	(h)  to carry on any business of the corporation
	(j)  to take on lease or on hire, or to acquire, any property necessary or convenient in connection with the carrying on of a business of the corporation
	(k)  to execute any document, bring or defend any proceedings or do any other act or thing in the name of and on behalf of the corporation
	(m)  to draw, accept, make and indorse a bill of exchange or promissory note
	(n)  to use a seal of the corporation
	(o)  to engage or discharge employees on behalf of the corporation
	(p)  to appoint a solicitor, accountant or other professionally qualified person to assist the receiver
	(q)  to appoint an agent to do any business that the receiver is unable to do, or that it is unreasonable to expect the receiver to do, in person.

	PRIVATE APPOINTMENT OF A RECEIVER
	• A debenture is a contractual document and contains an acknowledgment that a  sum of money is owed to a lender.  It will allow the lender to appoint a receiver over the assets of the borrower if certain loan terms are breached.
	• A debenture is a written acknowledgment of a debt, such debt being charged on the assets of a company so as to provide a priority against ordinary unsecured creditors.
	• Section 9 contains definition of “debenture”.

	THE CHARGE
	• A fixed charge is a charge over a specific asset which the company is unable to deal with except subject to the charge - usually plant, equipment and land.
	• A floating charge does not attach to a specific asset.  It is a general charge over all of the assets of the company which “floats over” the assets.
	• A floating charge only fastens onto the assets when one of any specified events occurs - this is the process of crystallisation.
	• Until a charge crystallises, the company is entitled to deal with the assets subject to the charge in the ordinary course of its business.
	• A floating charge will become fixed when it crystallises.

	APPOINTMENT OF A RECEIVER
	• The debenture deed must be followed strictly.
	• The deed will often provide for the giving of a notice of demand followed by a period of time in which the default may be rectified.
	• A reasonable time should be allowed for payment after the giving of a demand - Bunbury Foods Pty Limited v National Bank of Australasia Limited (1984) 153 CLR 491.
	• What is a “reasonable time”?  It will depend on the amount of the loan, the risk, the length of the relationship between the parties, the character and reputation of the debtor and the circumstances surrounding the demand.

	FORMALITIES OF APPOINTMENT
	• Must be a registered liquidator - Section 418(1)(d).
	• The appointor must file notice of the appointment of the receiver with ASIC within seven (7) days - Section 427(1).
	• The receiver must file notice of the appointment with ASIC within fourteen (14) days and must serve notice on the company as soon as practicable - Section 429.
	• The directors and secretary are required to submit to the receiver a report concerning the affairs of the company.
	• Receiver must advise the Commissioner of Taxation within fourteen (14) days.
	• It is prudent to inform the creditors of the appointment.
	• The receiver must take care that the event has occurred which permits the appointment of a receiver.
	• Invariably receivers will obtain an indemnity from their appointors before accepting an appointment.
	• An application may be made to the court to determine whether an appointment was valid - Section 418A.

	RECEIVER APPOINTED BY THE COURT
	• ASIC has the power to preserve assets pending investigation - Section 1323.
	• The power of the court to appoint a receiver should only be used where there is imminent danger of loss if the power is not exercised.
	• The person who seeks the appointment will usually be someone who holds a debenture that is invalid, or an unsecured creditor.
	• The appointee must be a registered liquidator.

	ROLE OF THE RECEIVER
	• The debenture deed will state that the receiver is to be the agent of the company.  If not so stated, the receiver will be the agent of the debenture holder.
	• The receiver is not a manager of the company but rather a manager of the company’s property - the property does not vest in the receiver but remains the property of the company until it is realised.
	• The company’s officers will have little role to play.
	• Once a liquidator is appointed, the receiver is no longer the agent of the company, but becomes the agent of the debenture holder.
	• A court appointed receiver is not the agent of any party, but is an officer of the court.

	POWERS OF THE RECEIVER
	• A receiver’s powers are primarily found in the debenture deed.
	• Receiver can obtain an extension of powers under Section 420.
	• Receiver can require persons to provide information - Section 430.
	• Receiver is empowered to inspect the books of the company which relate to the security - Section 431.
	• Receiver can apply to the court for directions in relation to performance of duties - Section 424.
	• Receiver will draw remuneration from the charged property, pursuant to the deed.
	• Court has the power to fix remuneration of the receiver - Section 425.

	DUTIES OF THE RECEIVER
	• Primary function is to take possession of the assets subject to the charge, and manage and realise them in order to benefit the appointor.
	• Receiver becomes an “officer” of the company - Section 9.
	• A receiver cannot be classed as a fiduciary.
	• Receivers must comply strictly with the terms of their appointment.
	• Receivers must exercise powers in good faith.
	• Negligent acts which are performed bona fide do not, at common law, impose personal liability on a receiver.
	• Section 420A now requires receivers to take reasonable care in selling company property at market value.
	• Receiver will generally engage agents for sale and obtain valuations before selling.
	• As an officer of the company, the receiver has duties under Sections 180-184.
	• Receiver has specific statutory duties to lodge notices, reports and accounts with ASIC - Section 432.
	• All public documents must contain a statement that the company is in receivership - Section 428.

	LIABILITIES OF THE RECEIVER
	• A receiver may incur liability under general law in the following circumstances:
	– invalid appointment
	– negligence
	– wilful default
	– abuse of power
	– breach of contract

	• A receiver is liable personally for debts incurred in the course of the receivership in respect of services rendered, goods purchased or property hired, leased, used or occupied - Section 419.
	• A receiver will be personally liable for these debts if the company cannot pay.
	• A complaint may be made to the court about an act or omission of a receiver - Section 423(1)(b).
	• A receiver may be liable if guilty of fraud, negligence, default, breach of trust or breach of duty - Section 598.
	• A receiver may become liable for rent under a pre-receivership lease, unless certain notices are given - Section 419A.

	COURT APPOINTED RECEIVER
	• The powers of a court appointed receiver will be determined by the order of the court which makes the appointment.
	• Court appointed receivers must have their remuneration approved by the court.
	• As an officer of the court, the appointment is for the benefit of all those interested in the relevant assets, not just a debenture holder.
	• A receiver may apply to the court for directions regarding performance of his functions.
	• A receiver is personally liable for any torts committed during the receivership.

	EFFECT OF THE APPOINTMENT
	• Company officers are not displaced by the appointment of a receiver, but a receiver will supersede their authority and powers .
	• Directors have a continuing obligation to carry out their statutory directed duties.
	• Directors have residual authority in relation to assets falling outside the charge.
	• Directors are at liberty to challenge the validity of the appointment.
	• Property does not vest in a receiver, but the receiver is given control over the property.
	• Unlike liquidation, receivership does not cause an automatic stay on the initiation or continuation of legal proceedings.

	EFFECT OF THE APPOINTMENT cont...
	• Contracts with the company usually remain on foot, unless they contain a term that the other party is entitled to cancel the contract if a receiver is appointed.
	• A receiver may repudiate a contract if they come to the view that continued performance of the contract is of no advantage to the company.
	• Employment contracts are not automatically terminated by the appointment.
	• Public documents must indicate that a receiver has been appointed - Section 428.
	• A privately appointed receiver will be displaced if the court makes an order appointing a receiver.

	TERMINATION OF THE RECEIVERSHIP
	• Once the receiver has paid the priority creditors and the appointor, the appointment will terminate.
	• The deed usually empowers the appointor to dismiss the receiver.
	• The court has an inherent jurisdiction to remove a privately appointed receiver.
	• The court has the power to remove a receiver on the application of the company, if the receiver has been guilty of misconduct - Section 434A.
	• The standard debenture permits the appointor to discharge a receiver without cause.
	• The court may order the removal of a redundant receiver - Section 434B.
	• On termination of the receivership, the company continues to exist and control of all its property is returned to the directors.
	• In the case of a court appointed receiver, application must be made to the court for a discharge order to terminate the receivership.

	VOLUNTARY ADMINISTRATION
	• A form of administration commenced by the company rather than by creditors.
	• Regulated by Part 5.3A.
	• The insolvent company transfers control of its property to a qualified insolvency practitioner.
	• Debtor can make an arrangement with the creditors without the need for a court application.

	OBJECTS OF PART 5.3A
	• Section 435A provides:
	“Object of Part
	The object of this Part, is to provide for the business, property and affairs of an insolvent
	company to be administered in a way that:
	(a) maximises the chances of the company, or as much as possible of its business,
	continuing in existence; or
	(b) if it is not possible for the company or its business to continue in existence - results
	in a better return for the company’s creditors and members than would result from an
	immediate winding up of the company.”


	ADVANTAGES OF VOLUNTARY ADMINISTRATION
	• The directors are not in control of the company during the life of the administration.
	• The change of control can occur quickly and without too much cost.
	• The company is protected from attack by creditors.
	• Winding up cannot occur without the leave of the court.
	• Creditors are given the power to decide the company’s fate.
	• The administration is not lengthy.
	• A proposal can be put to creditors without the need for the sanction of the courts.

	DECISION TO INVOKE PART 5.3A
	• Section 436A provides:
	“(1)  A company may, by writing, appoint an administrator of the company if the board has
	resolved to the effect that:
	(a)  in the opinion of the directors voting for the resolution, the company is insolvent, or is
	likely to become insolvent at some future time; and
	(b)  an administrator of the company should be appointed.”


	THE ADMINISTRATION PROCESS
	COMMENCEMENT AND TERMINATION
	• Administrator usually appointed by the company (Section 436A) but can be appointed by a liquidator (Section 436B) or a chargee (Section 436C).
	• Appointed if the opinion is formed that the company is insolvent.
	• Directors will appoint an administrator if they fear an insolvent trading claim under Section 588H.
	• Company immediately comes under the authority of the administrator.
	• Administration is terminated by one of the events contained in Section 435C(2) and (3).
	• The expected outcome of a voluntary administration is the execution of a deed of company arrangement.

	EFFECT OF THE ADMINISTRATION
	• The company’s business, property and affairs come under the control of the administrator - Section 437A.
	• The property can only be dealt with by the administrator or by leave of the court.  Transactions not so sanctioned are void - Section 437D.
	• Certain transactions are exempt under Section 437D(3) - this relates to bank accounts before the bank had notice of the administration.
	• Every public document must contain the expression “administrator appointed” - Section 450E.
	• Transfer of shares is void during administration - Section 437F.
	• A transaction by the administrator is valid and cannot be set aside in a subsequent winding up - Section 451C.
	• Directors can only exercise their powers with the written approval of the administrator - Section 437C(1).
	• Creditors must obtain leave of the court to enforce guarantees against directors and their relatives - Section 440J.
	• Retention of employees is up to the administrator.
	• Administrators can take part in the process as creditors.
	• The effect on a company contract will depend upon the terms of the contract.
	• There is a statutory moratorium on action by creditors.
	• The owner or lessor of property that is used or occupied by the company cannot take possession of that property, unless by consent or with leave of the court - Section 440C.
	• An owner or lessor who has entered into possession of property, prior to administration, can continue to deal with the property - Section 441F.
	• The administrator is restricted in disposing of property that is subject to a charge, lien or pledge - Section 442C.

	THE ADMINISTRATOR
	• The administrator must be a registered liquidator - Section 448B.
	• Certain persons are disqualified from acting as an administrator - Section 448C.
	• The administrator must be independent.
	• The administrator is a fiduciary in relation to the creditors.
	• Issues arise if the administrator has given prior advice to the company or the directors - this could be an investigating accountant previously appointed by a creditor.
	• The administrator is required to give a formal declaration of relevant relationships and indemnities - Section 436DA.

	SUPERVISION BY THE COURT
	• The court has the power to remove an administrator, usually for lack of independence - Section 449B.
	• The court has the power to determine if an administrator has been validly appointed - Section 447C.
	• The administrator may seek directions from the court concerning the performance of his functions or powers - Section 447D.
	• Administrators are subject to the supervision of the court - Section 447E.

	ROLE OF THE ADMINISTRATOR
	• Section 437A(1) provides:
	“While a company is under administration, the administrator:
	(a) has control of the company’s business, property and affairs; and
	(b)  may carry on that business and manage that property and those affairs; and
	(c)  may terminate or dispose of all or part of that business, and may dispose of any of that property; and
	(d)  may perform any function, and exercise any power, that the company or any of its officers could perform or exercise if the company were not under administration.”

	ADMINISTRATOR TO INVESTIGATE POSSIBLE COURSES OF ACTION
	• Section 438A provides:
	“As soon as practicable after the administration of a company begins, the administrator must:
	(a) investigate the company’s business, property, affairs and financial circumstances; and
	(b) form an opinion about each of the following matters:
	(i) whether it would be in the interests of the company’s creditors for the      company to execute a deed of company arrangement;
	(ii) whether it would be in the creditor’s interests for the administration to      end;
	(iii) whether it would be in the creditors’ interests for the company to be       wound up.”

	POWERS OF ADMINISTRATORS
	• Power to sell the company property - Section 437A.
	• The administrator may remove or appoint directors - Section 442A.
	• The administrator may deal with any property subject to a crystallised charge, as if the charge were still floating - Section 442B.
	• The administrator may dispose of assets held under a security, provided the sale is in the ordinary course of the company’s business, or with the written consent of the security holder, or with leave of the court - Section 442C.
	• The administrator has qualified privilege in respect of statements made in the course of the administration - Section 442E.

	DUTIES OF THE ADMINISTRATOR
	• To investigate the company’s business and affairs - Section 438A.
	• To report any offence to ASIC - Section 438D.
	• To report to creditors, although the courts recognise that the administrator does not have time to carry out a fully detailed investigation.
	• To provide an opinion about each of the three possibilities that are open to creditors and give reasons for those opinions - Section 439A(4).
	• An administrator is personally liable for debts incurred in the course of the administration - Section 443A - this is intended to encourage trade creditors to deal with the company.
	• Administrator is personally liable for repayment of money borrowed - Section 443A.

	DUTIES OF THE ADMINISTRATOR cont...
	• Administrator is liable for rent in respect of the period beginning seven (7) days from his appointment - Section 443B.
	• Otherwise the administrator is not liable for debts of the company.
	• Administrator is entitled to be indemnified from the company’s property in respect of liabilities incurred during administration - Section 443D.
	• The administrator has a lien over the company property to secure this right of indemnity - Section 443F.
	• The administrator is entitled to remuneration as determined by agreement with the committee of inspection, by resolution of the creditors or by the court - Section 449E.

	STATUTORY MORATORIUM
	• Section 440D establishes a moratorium on civil actions against the company - these require consent of the administrator or leave of the court.
	• Creditors should lodge their proofs of debt in the administration.
	• Leave to proceed is rarely granted.
	• Where there is a pending winding up action by a creditor, this will be adjourned, if this is in the interests of the creditors - Section 440A.
	• No enforcement process in relation to company property can proceed without the leave of the court - Section 440F, Section 440G.
	• Exceptions to the moratorium:
	- a security holder who has a charge over the whole or substantially the   whole of the company’s property - s 441A(1);
	- the holder of a charge over perishable property - s 441H.

	THE FIRST CREDITORS’ MEETING
	• Must occur within 8 business days of the commencement of the administration - s 436E(2).
	• Creditors may appoint a committee of creditors, who consult with the administrator, but who cannot control his investigation of the company - s 436F.
	• The creditors may remove and replace the administrator - s 436E - guards against having a “tame administrator”.
	• The administrator must give written notice of the meeting to as many creditors of the company as is reasonably practicable, and must advertise in a national newspaper.

	THE SECOND CREDITORS’ MEETING
	• The creditors must consider which of three routes they wish the company to take - Section 439C.
	• The second meeting is ordinarily held within five (5) weeks from the day on which the administration commenced - Section 439A(2).
	• The administrator must give the creditors a report regarding the company’s financial position.
	• The report must state the administrator’s opinion together with reasons for the future of the company - Section 439A(4).
	• The terms of any proposed deed must be provided to the creditors - Section 439A(4)(c) - not every provision in the deed needs to be set out in the report.
	• The administrator presides at the meeting - Section 439B(1).

	THE SECOND CREDITORS’ MEETING
	• The meeting may be adjourned for a short time.
	• The administrator is entitled to a casting vote.
	• Secured creditors can vote for the full amount of their debt.
	• Creditors cannot vote unless their debts have been admitted to proof by the administrator.
	• Creditors cannot vote in respect of unliquidated debts, contingent debts, unliquidated or contingent claims.
	• For a resolution to be passed, it must receive the votes of a majority of the creditors who voted (in person, by attorney or by proxy) AND the value of the debts voting in favour of the resolution is more than half the total debts owed to all credit...

	SECURED CREDITORS
	• If a charge holder enforces a charge before the commencement of the administration, such enforcement action is not prohibited - Section 441B.
	• Where enforcement has commenced before administration, the court may order a receiver to refrain from exercising his powers - Section 441D.
	• Secured creditors who hold charges over the whole, or substantially the whole, of the property of the company have protection under Section 441A (banks usually take a charge over all of a company’s assets).
	• Such a creditor may appoint a receiver and manager within a short prescribed period - Section 441A.

	POWERS OF THE COURT
	• Set out in detail at Keays 551-552.
	• Court has a broad discretionary power under s.447A to make orders as it thinks appropriate - Australasian Memory Pty Limited v Brien (2000) 200 CLR 270.
	• Section 447A has been used to safeguard what the courts consider is the public interest.
	• Section 447A has a limited role where the abuse of the administration process relates to matters other than Part 5.3A - Chief Commissioner of State Revenue v Rafferty’s Resort Management Pty Ltd [2008] NSWSC 452.

	LIQUIDATION AND ADMINISTRATION
	• Where a company is being wound up and the liquidator resolves to appoint an administrator, the liquidator’s powers are suspended - Section 437C.
	• Where a company has been subject to voluntary administration and the creditors decide at the second meeting that the company should be wound up, there is a transition from administration to liquidation - Section 446A.
	• Where the court is of the opinion that it is appropriate that a company under administration should be wound up, it can make suitable orders - Section 445D, 445G.

	DEEDS OF COMPANY ARRANGEMENT
	• Voluntary administration aims to provide a “safe harbour” for their company to consider restructuring and salvaging its business under a Deed Of Company Arrangement (“DOCA”).
	• Often the administrator under voluntary administration becomes the administrator of the deed.
	• When a deed is executed, voluntary administration ends - Section 435C(1).
	• A deed is a totally separate and distinct administration from voluntary administration.

	TYPES OF DEEDS
	• May involve a simple moratorium for a set period.
	• May involve a composition of creditors’ claims.
	• May be a mixture of these arrangements.
	• Sometimes the administrator simply sells the business.
	• Creditors may agree among themselves to have their claims dealt with on different bases.
	• The liabilities of a group of insolvent companies may be dealt with by a pooling arrangement.

	ADVANTAGES OF DEEDS
	• The company usually continues to trade, often with the same parties who are its creditors under the deed.
	• The aim is to produce a better outcome for all parties than a liquidation.
	• The company obtains the benefit of the advice of the deed administrator.
	• Directors and other associates may be willing to contribute funds.
	• A DOCA is less costly and quicker to initiate than a scheme of arrangement under Part 5.1.

	THE DEED
	• An administrator of the deed must be appointed - Section 444A.
	• Certain matters must be included in the deed (Section 444A):
	- Who will be the administrator.
	- The property of the company available to pay claims.
	- The nature and duration of any moratorium.
	- The extent to which the company is released from debts.
	- The circumstances in which the deed terminates.
	- The date for ascertainment of claims admissible under the deed.
	- The order in which the proceeds of the property are to be distributed   amongst creditors.
	• If the creditors resolve that a DOCA is to be entered into, the deed must be executed by the company within 21 days of the meeting - Section 444B(2).
	• The deed binds all creditors of the company that existed prior to the date specified in the deed - Section 444A(4)(i).

	EFFECTS OF THE DEED
	• Once executed, the voluntary administration terminates - Section 435C.
	• The moratorium restrictions in voluntary administration come to an end and are replaced by the provisions in the DOCA.
	• he company is released from debts to the extent provided by the DOCA - Section 444H.
	• Public documents must carry the words “subject to Deed Of Company Arrangement” after the name of the company - Section 450E.
	• While the deed operates, the directors’ powers are revived, but these may be restricted by the deed - Section 444G.
	• A creditor bound by the deed is unable to apply for a winding up - Section 444E.
	• Proceedings cannot be commenced against the company or its property - Section 444E.
	• Secured creditors may deal with their security and are not bound by the DOCA unless they voted in favour of it - Section 444D.
	• Owners and lessors are able to deal with their property and are not bound by the DOCA unless they voted in favour of it - Section 444D.
	• A deed will extinguish the principal debt of the company, but does not affect a creditor’s rights under a guarantee - Section 444J.

	THE ADMINISTRATOR
	• An administrator of a DOCA is an “officer” of the company and must therefore comply with duties of care and diligence (Section 180) and good faith (Section 181).
	• The administrator is acting as agent of the company and has the powers contained in Corporations Regulation Schedule 8A, Clause 2.
	• The administrator can conduct examinations of company officers - Section 596A, 596B.

	ADMINISTRATION OF THE DEED
	• The initial task of the administrator is to call in the funds payable under the deed.
	• The administrator then calls for proofs of debt from those creditors who are subject to the deed and decides whether to accept or reject the proofs of debt.
	• A creditor may set off debts owed to it against debts owed to the company - International Air Transport Association v Ansett Australia Holdings Limited [2008] HCA 3.
	• The administrator must apply the funds realised under the DOCA according to the priorities set out in Section 556.
	• The priority of employee entitlements is to be maintained in a DOCA - Section 444DA.
	• The administrator is required to pay a dividend return to creditors in accordance with the DOCA.

	VARIATION OF THE DEED
	• A meeting to consider a variation of the terms of the deed may be convened.
	• The creditors may, by resolution, agree to vary the deed.
	• The court may vary or amend a deed - Section 447A.

	TERMINATION OF A DEED
	• Under Section 445C a deed will terminate when
	- a court makes an order under Section 445D terminating the deed.
	- the company’s creditors resolved to terminate the deed at a meeting   called pursuant to Section 445F.
	- the deed states circumstances in which it will terminate - Section 445C.
	- the deed administrator executes a notice of termination of the deed -   Section 445FA.
	• The court may terminate the DOCA if misleading information about the company’s business or financial circumstances has been given.
	• A deed may be avoided or validated under Section 445G by the court where there is doubt that the DOCA was entered into in accordance with Part 5.3A.
	• The court has power to set aside an abuse of process - Section 447A - this usually involves unconscionable conduct by the directors.

	SUBSEQUENT LIQUIDATION
	• The creditors may resolve that the company be wound up at the second meeting of creditors - Section 439C.
	• The company may fail to adhere to the requirements of the DOCA and then go into liquidation - Section 444B.
	• At a meeting convened under Section 445F the creditors may terminate the deed and resolve that the company be wound up.

	POST-DEED DEBTS
	• A DOCA releases the company from all provable debts incurred up to the date nominated in the deed.
	• The company is fully liable for debts incurred in continued trading after the deed.

	2010 DISCUSSION PAPER : SAFE HARBOUR
	• The current law requires a company to maintain solvency while attempting to reorganise outside of external administration - a “work-out”.
	• Companies facing financial difficulties commonly seek to reorganise their affairs without recourse to the formal reorganisation procedures provided for in the Corporations Act. Generally, it is only in the most severe circumstances that directors wi...
	• The insolvent trading laws can be seen as defining the point at which a company must seek to reorganise under external administration as opposed to under a work‑out.
	• If a company is insolvent and directors are unable to convince a sufficient number of its creditors to suspend or delay their claims against the company or to obtain funding to return the company to solvency whilst a work‑out is attempted, then dire...
	• The Treasurer has released a discussion paper outlining possible options for reform to the laws in relation to business rescue outside of external administration - referred to as a “safe harbour”.
	• A safe harbour from insolvent trading laws that applies to informal work‑outs could assist directors (concerned about personal liability for insolvent trading) to avoid placing their companies into external administration, when a corporate rescue co...
	• The paper presents three options:
	1. maintaining the status quo
	2. adopting a modified business judgement rule
	3. adopting a moratorium mechanism
	• Possible modified business judgment rule:
	Directors would be relieved of the duty not to trade while insolvent if:
	1. The financial accounts and records of the company presented a true and fair picture of the company’s financial circumstances;
	2. Advice was obtained from a suitable professional as to the means of ensuring that the company remains solvent or can be returned promptly to solvency;
	3. It was the director’s business judgement that the interests of the creditors and the members were best served by pursuing restructuring;
	4. The restructuring was diligently pursued by the director.
	• Possible moratorium option:
	The company would have to inform the market, including existing creditors and potential new creditors, that the company was insolvent and intended to pursue a work-out outside of external administration

	INTRODUCTION
	• Solvent Winding Up - Part 5.5 Corporations Act.
	• The company is no longer required - it is wound up and surplus assets are distributed to members.
	• Insolvent Winding Up - Part 5.4B Corporations Act.
	• Liquidation is “a process whereby the assets of a company are collected and realised, the resulting proceeds are applied in discharging all debts and liabilities, and any balance which remains after paying the costs and expenses of winding is distri...

	PURPOSES OF LIQUIDATION
	• To provide a procedure for the equitable and fair distribution of the assets of the debtor company amongst its creditors.
	• There is a social purpose in winding up insolvent companies - to put an end to the company’s trading and wind up its affairs in an orderly fashion.
	• There can be investigation of the company’s affairs, particularly the circumstances which led to insolvency.  Investigation may disclose any unfair dispositions of property.
	• In company liquidation there is no “fresh start” for the company as there is in personal bankruptcy - the company goes out of existence at the end of the liquidation process.

	COMMENCEMENT AND RELATION-BACK DAY
	• On a compulsory winding up, the day on which the order for winding up is made is the “commencement of the winding up” - Section 513A(e).
	• The day on which the application to wind up was filed is known as the “relation-back day” - Section 9.
	• Certain transactions entered into after the relation-back day are subject to challenge by the liquidator.
	• Section 513A deals with other scenarios where a winding up order is made by the court, resulting in varied dates of commencement of the winding up.
	• Section 513B deals with commencement of a voluntary winding up.

	COMPULSORY WINDING UP
	• Under Section 459P the following may apply to the court for a company to be wound up in insolvency:

	COMPULSORY WINDING UP
	• The leave of the court is required by the following:
	(a) a person who is a creditor only because of a contingent or prospective   debt;
	(b) a contributory;
	(c) a director;
	(d) ASIC.
	• The court may give leave if satisfied that there is a prima facie case that the company is insolvent.

	PRESUMPTIONS OF INSOLVENCY - SECTION 459C
	(2) The Court must presume that the company is insolvent if, during or after the three (3) months ending on the day when the application was made:
	(a) the company failed (as defined by Section 459F) to comply with a   statutory demand; or
	(b) execution or other process issued on a judgment, decree or order of an  Australian court in favour of a creditor of the company was returned       wholly or partly unsatisfied; or
	(c) a receiver, or receiver and manager, of the property of the company was  appointed under a power contained in an instrument relating to a floating  charge on such property; or
	(d) an order was made for the appointment of such a receiver, or receiver   and manager, for the purpose of enforcing such a charge; or
	(e) a person entered into possession, or assumed control, of such property  for such a purpose; or
	(f) a person was appointed so to enter into possession or assume control   (whether as agent for the chargee or for the company).

	APPLICATION MUST BE MADE WITHIN 3 MONTHS
	• Any application for winding up must be filed with the court within 3 months of the last date for compliance with the demand, or other presumed insolvency event.
	• This is to be contrasted with bankruptcy where the petition must be filed within 6 months of the date of the commission of the act of bankruptcy.
	• If the presumptions are invoked the company is regarded as insolvent unless the company proves to the contrary - Section 459C(3).

	STATUTORY DEMANDS
	• The most common way to prove insolvency.
	• The equivalent of a Bankruptcy Notice - demands must be expressed in clear, correct and unambiguous terms.
	• A Demand must tell the debtor company in clear terms what amounts are due, whether they include interest or not, and if so, the amount - Topfelt Pty Limited v State Bank of NSW Limited (1993) 47 FCR 226.

	FORM OF DEMAND - SECTION 459E(2)
	(2) The demand:
	(a) if it relates to a single debt - must specify the debt and its amount; and
	(b) if it relates to two or more debts - must specify the total of the amounts of  the debts; and
	(c) must require the company to pay the amount of the debt, or the total of  the amounts of the debts, or to secure or compound for that amount or   total to the creditor’s reasonable satisfaction, within 21 days after the   demand is served on the c...
	(d) must be in writing; and
	(e) must be in the prescribed form (if any); and
	(f) must be signed by or on behalf of the creditor.

	THE PRESCRIBED FORM -  SECTION 459(E)(2)(e)
	THE CREDITOR’S DEBT
	• Valid demands can only be issued by creditors who have a debt due and payable and which is recoverable by enforcement action.
	• Consequently the debt cannot be contingent or prospective or unliquidated.
	• The debt must total at least the statutory minimum, presently $2,000 - Section 9.
	• A creditor may not serve a demand at the same time as taking proceedings against the directors in relation to the same debt - this is an abuse of process.
	• The demand need not be based on a money judgment (unlike a Bankruptcy Notice).
	• Where there is no judgment the demand must be accompanied by an affidavit which verifies the debt is due and payable - Section 459E(3).

	SERVICE
	• Section 109X provides that service of the demand MAY be effected by:
	– leaving it at, or posting it to, its registered office;
	– delivering a copy of the document personally to a director of the company who resides in Australia;

	• the date of service is critical, as the company has 21 days after service to file any application to set aside the demand;
	• any means of service which actually brings a document to the attention of a company will be valid.

	COMPLIANCE WITH THE DEMAND
	• The debtor company may pay the debt demanded, or secure or compound the debt to the creditor’s reasonable satisfaction.
	• If it fails to do so, its insolvency is presumed.
	• The creditor may use that presumed insolvency to base a winding up application to the court.

	TIME FOR COMPLIANCE WITH THE DEMAND - s 459F
	• If the company applies, within the 21 days, for an order setting aside the demand, then time will expire 7 days after such application is determined - section 459F(2)(a)(ii)
	• The court may extend the time for compliance if the debtor makes application under s 459G to set aside the demand - Section 459F(2)(a)(i) .
	• The extension of time order must be made before time has expired - Aussie Vic Plant Hire Pty Limited v Esanda Finance Corporation Limited [2008] HCA 9.
	• Otherwise, the company fails to comply with the demand at the end of the 21 days after service - Section 459F(1).

	COMPANY MAY APPLY TO SET ASIDE DEMAND - s 459G
	• The company may apply to set aside a statutory demand - s . 459G(1)
	• An application MUST be made within 21 days of service of the demand - s.459G(2)
	• Such application MUST:
	– be supported by a filed affidavit supporting the application - s459G(3)(a);
	– be served, together with the affidavit, on the person who served the demand - s.459G(3)(b)

	• Both these things MUST happen within 21 days of service - s.459G(3)

	SETTING ASIDE A STATUTORY DEMAND - THE FOUR GROUNDS
	• If there is a genuine dispute about the existence of the debt - Section 459H(1)(a).
	• If the company has an offsetting claim - Section 459H(1)(b).
	• S 459H(1)  This section applies where, on an application under      section 459G, the Court is satisfied of either or both of the following:
	(a) that there is a genuine dispute between the company and the respondent about the existence or amount of a debt to which the demand relates;
	(b) that the company has an offsetting claim.

	• If there is a defect in the demand and substantial injustice will be caused if the demand is not set aside - Section 459J(1)(a).
	• If there is some other reason why the demand should be set aside - Section 459J(1)(b).

	GENUINE DISPUTE - s 459H(1)(a)
	• The genuine dispute must relate to the existence or amount of the debt.
	• The court’s task is simply to determine the genuineness of a dispute and not the likely result of it.
	• The expression “genuine dispute” “connotes a plausible contention requiring investigation, and raises much the same sort of considerations as the ‘serious question to be tried’ criterion which arises on an application for an interlocutory injunction...
	• Cross-examination will rarely be allowed.

	OFFSETTING CLAIMS - s 459H(1)(b)
	• Defined in Section 459H(5) to mean a genuine claim the company has, as opposed to will have, against the person serving the demand by way of counter-claim, set-off or cross-demand.
	• The offsetting claim must exist at the date of the hearing of the application to set aside the statutory demand.
	• A claim for unliquidated damages may constitute an offsetting claim.
	• The offsetting claim must be genuine in the sense of being authentic or bona fide.
	• The company does not have to adduce all of its evidence but must identify the appropriate evidence showing the genuineness of the offsetting claim.

	DEFECT IN THE DEMAND - s 459J(1)(a)
	• The Court may set a demand because of a defect in the demand, if substantial injustice would be caused by the defect - s 459J(1)(a)
	• The ordinary usage of “defect” means “a lack or absence of something necessary or essential for completeness, a shortcoming or deficiency, an imperfection” - Topfelt Pty Limited v State Bank of NSW Limited (1993) 47 FCR 226.
	• “Defect” in relation to a statutory demand includes:
	– an irregularity;
	– a misstatement of an amount or total;
	– a misdescription of a debt or other matter;and
	– a misdescription of a person or other entity.
	– See definition of “defect” in s.9

	• Minor defects will not usually justify the setting aside of a statutory demand - there must be “substantial injustice”.
	• A demand which is likely to mislead, confuse or fail to properly inform a debtor will most likely cause substantial injustice.
	• A statutory demand which showed two completely different amounts being claimed by the creditor was defective - Main Camp v Australian Rural (2002) 20 ACLC 726.

	SOME OTHER REASON - s 459J(1)(b)
	• The court may set aside a demand if satisfeid that there is “some other reson” why the demand should be set aside - s.459J(1)(b)
	• Failure to accompany a statutory demand with an affidavit required by Section 459E(3).
	• Failure by the creditor to provide proper evidence eg. failing to verify that the debt is due and payable.
	• Where the accompanying affidavit is not sworn contemporaneously with a statutory demand.
	• The fact that a company may be solvent is not relevant to setting aside a statutory demand.

	AFFIDAVIT IN SUPPORT OF APPLICATION TO SET ASIDE DEMAND
	• Required by s.459G(3)(a).
	• Should provide an evidentiary basis substantiating the grounds put forward by the company for setting aside the demand.
	• A bare claim or mere assertion that the debt is disputed is not sufficient - the “Graywinter” principle - (1996) 21 ACSR 581
	• The affidavit should have annexed to it a copy of the demand.

	FILING AND SERVING THE APPLICATION TO SET ASIDE DEMAND
	• An originating process and an affidavit in support should be filed together.
	• Both must be filed and served on the person who served the demand within 21 days after the demand is served.
	• The 21 day time limit for making an application to set aside a statutory demand cannot be extended - David Grant & Co Pty Limited v Westpac Banking  Corporation (1995) 184 CLR 265.
	• An originating process must be in accordance with Form 2 and state each section of the Corporations Act under which the proceeding is brought.  It must also state the relief sought - Supreme Court (Corporations) Rule 2.2(3).

	WINDING UP PROCEDURES
	• Winding up in insolvency is governed by Part 5.4B
	• A creditor brings an application to the Court to wind up a company which is insolvent

	WINDING UP PROCEDURES
	• The date of filing the originating process (Form 2) fixes the relation-back day in respect of alleged voidable transactions.
	• Application must be served on the company within fourteen (14) days of filing and no later than five (5) days before the date fixed for the hearing - Section 465A(b).
	• Application must set out particulars of the service of the demand and non-compliance and attach a copy of the demand.
	• Application must be accompanied by an affidavit verifying that the debt is due and payable.
	• Application must be determined by the court within six (6) months of being made - Section 459R(1). This time period may be extended - Section 459R(2).

	WINDING UP PROCEDURES
	• The applicant should obtain the consent in writing of an official liquidator before the hearing.
	• Notice of the application must be publicised in relevant newspapers - Supreme Court (Corporations) Rule 2.11.
	• Notice of the application should be lodged with ASIC - Section 465A(a).

	OPPOSITION TO THE WINDING UP - SECTION 465C
	• Any person wishing to support or oppose the application must file a Notice of Intention to Appear - Supreme Court (Corporations) Rule 2.9(2).
	• This must contain any grounds of opposition and must be accompanied by an affidavit.
	• It is the company, through its directors, which defends the winding up application.

	INJUNCTION TO PREVENT WINDING UP
	• The company may seek an injunction to prevent the filing and advertising of an application to wind up - this is to prevent damage to reputation.
	• A winding up application on the basis of a genuinely disputed debt is regarded as an abuse of process.
	• The court must be satisfied there is a serious question to be tried and consider the balance of convenience.
	• The court considers the extent of the damage if the injunction is not granted and the likely damage that the creditor will suffer if the injunction is granted.

	THE HEARING
	• The court may do any of the following:
	– grant a winding up order - Section 459A.
	– dismiss the application even if a ground has been proved - Section 467(1)(a).
	– adjourn the hearing conditionally or unconditionally - Section 467(1)(b).
	– make an interim or other order - Section 467(1)(c).


	COURT’S DISCRETION
	• The court may refuse to make a winding up order in certain circumstances.
	• If there is a bona fide dispute based on a substantial ground concerning the debt - leave is required, as the company should have challenged the statutory demand in the manner provided by the legislation.
	• Abuse of process:
	– the proceedings to wind up are bound to fail;
	– the applicant has an object other than securing a winding up order eg to thwart family law proceedings brought by a wife against her husband (director);
	– issues will arise in the proceedings of a kind inappropriate for determination in such proceedings (eg a substantial contest in relation to the existence of the debt);
	– the creditor is already making a parallel claim against the company in other proceedings.


	COURT’S DISCRETION
	• Tender of payment.
	• Opposition to the order by creditors - the right to a winding up belongs to the class of unsecured creditors, so all are entitled to be consulted.
	• Section 547 - grants the court a discretion to have regard to the wishes of the creditors.
	• Already subject to a winding up order.
	• Section 459S - a company is unable, without leave of the court, to oppose the application on a ground which could have been raised to apply to set aside the demand.  This involves investigation of whether the dispute about the debt is material relev...
	• The debt must, on the company’s case, make the difference between a finding of solvency and a finding of insolvency; it is not enough that, depending on what other findings are made, the debt may be relevant to the question of solvency - Switz Pty L...

	SUBSTITUTING CREDITOR - SECTION 465B
	• If the company pays out the applicant’s debt, the court has power to order the substitution of another creditor as the applicant for a winding up.
	• After substitution the application proceeds as if the person who is substituted were the original applicant.

	THE ORDER FOR WINDING UP
	• If the court orders the winding up it will appoint an official liquidator who is nominated by the creditor - Section 472.
	• It is usual to allow the applicant to have its costs paid out of the assets of the company - Section 466(2).
	• The day on which the winding up order is made is usually the commencement of the winding up - Section 513A(e).
	• The day on which the application to wind up was filed generally becomes the “relation-back day” - Section 9.
	• The applicant must lodge with ASIC notice of the order and must place public notices of the order.

	THE ORDER FOR WINDING UP
	• After being appointed the liquidator is authorised to get in the company’s property - Section 474.  Such property does not vest in the liquidator.  The liquidator is the agent of the company.  The liquidator administers the property and affairs of t...

	ADMINISTRATION OF LIQUIDATIONS
	• Australian Securities & Investments Commission (ASIC).
	• Companies, Auditors and Liquidators Disciplinary Board (CALDB).
	• The courts.
	• General meeting of the company.
	• Creditors’ meetings.
	• Committees of inspection.
	• Insolvency Practitioners Association (IPA).
	• (Possibly in the future - ITSA)

	ASIC
	• Established by the Australian Securities & Investments Commission Act 2001.
	• ASIC is responsible to the Treasurer.
	• ASIC administers the Corporations Act.
	• ASIC has power to apply to wind up an insolvent company.
	• ASIC has investigative powers under the ASIC Act.
	• ASIC registers and supervises liquidators.
	• ASIC has power to de-register companies.
	• ASIC can initiate proceedings against anyone who is in breach of the Corporations Act.

	COMPANIES, AUDITORS & LIQUIDATORS DISCIPLINARY BOARD
	• Established under Part 11 of the ASIC Act.
	• The Board may, on application by ASIC cancel or suspend the registration of a liquidator.
	• Such decision can be reviewed by the AAT or the Federal Court.

	THE COURTS
	• Federal Court of Australia has jurisdiction to determine winding up applications.
	• State and Territory Supreme Courts also have jurisdiction to determine winding up applications.
	• Federal Magistrates Court has no jurisdiction in corporate insolvency.
	• Rules of the Federal Court and the State Courts have largely been standardised.
	• As in bankruptcy, registrars exercise delegated judicial power in certain matters.

	GENERAL MEETING OF THE COMPANY
	• A company can only wind up voluntarily if the members pass a special resolution to that effect at a general meeting of the company - Section 491(1).

	CREDITORS’ MEETING
	• Some creditors simply lodge a proof of debt.
	• Many creditors participate in meetings of creditors called by the liquidator.
	• Meetings of creditors may give permission to the liquidator to exercise certain powers - Section 477.
	• Meetings of creditors may approve the liquidator’s remuneration - Section 473(3), Section 499(3).
	• Meetings of creditors may give directions to the liquidator - Section 479(1).

	COMMITTEES OF INSPECTION
	• Where there are a large number of creditors, a smaller group, called a Committee of Inspection, may be constituted to supervise and assist the liquidator.
	• These committees enable prompt advice and support for any action required by the liquidator.
	• Committee members occupy a fiduciary position and must have regard to the overall interest of creditors rather than their own interest alone.
	• The liquidator must have regard for the directions of the Committee, but the creditors or members may override the Committee’s directions - Section 479(1).
	• The liquidator need not adhere to the directions of the Committee - may seek directions from the court on a controversial issue.

	INSOLVENCY PRACTITIONERS ASSOCIATION
	• The professional body representing the majority of liquidators and trustees.
	• Code of Professional Practice.
	• Education and Guidance to members.
	• Representations to government on law reform.

	SENATE REPORT SEPTEMBER 2010
	Senate Economics References Committee Report delivered in September 2010 has recommended that:
	• the corporate insolvency arm of ASIC be transferred to ITSA to form the Australian Insolvency Practitioners Authority (AIPA);
	• the new AIPA establish a licensing system for corporate insolvency practitioners similar to the system currently used by ITSA;
	• the new regulator should have the power to suspend a practitioner's license if they are not adequately insured or if a matter referred to the CALDB is of sufficient concern as to warrant suspension;
	• the government commission the Australian Law Reform Commission to inquire into the opportunities to harmonise Australia's personal insolvency and corporate insolvency legislation.

	THE LIQUIDATOR
	• Appointed by the members or creditors in a voluntary liquidation, by the court in a compulsory liquidation.
	• Liquidator is “a hybrid composite with elements of fiduciary, trustee, agent, officer of the corporation and (in some instances) officer of the court”.
	• Liquidator has no client, but a large number of stakeholders, mainly the creditors.
	• Liquidator must be independent.
	• If conflict arises, there is power to appoint a “special purpose liquidator” to address a particular issue.

	THE LIQUIDATOR
	• Functions:
	– To wind up the affairs of the company.
	– To distribute the company’s assets among creditors.
	– To examine the circumstances which precipitated the liquidation and to investigate improper dispositions.


	DUTIES OF THE LIQUIDATOR
	• Fiduciary Duties:
	– To act honestly.
	– To avoid a conflict of interest.
	– To act impartially.

	• To act with a reasonable degree of care and skill.
	• To exercise their own discretion in administering the affairs of the company.
	• Statutory duties - under ss 180, 181, 182 and 183 as an officer of the company.
	• To ascertain and take possession of assets.
	• To preserve assets.
	• To realise assets.
	• To lodge Notice of Appointment and register for GST.
	• To keep records and accounts.
	• To report and investigate.
	• To settle list of contributories.
	• To ascertain liabilities.
	• To withdraw from the administration of an assetless company - Section 545.
	• The rule in Ex parte James (1874) LR 9 Ch App 609:
	– A rule of fair dealing - can be used to resist a claim by the liquidator
	– The claimant must have caused some form of enrichment of the company.
	– They must not be able to prove in the winding up - an honest person would acknowledge that it was not fair that the enrichment should not be the subject of relief.


	POWERS OF THE LIQUIDATOR
	• In a compulsory winding up the main source of power is Section 477 - the power to effectively do all things necessary for winding up the affairs of the company and distributing its property in the proper exercise of the liquidator’s own discretion.
	• Restriction on right to compromise a debt - if it is more than $10,000 the consent of the creditors or Committee of Inspection or the court has to be obtained - Section 477.
	• Restriction on entering long-term funding agreements - cannot be more than three (3) months without the approval of the creditors, the Committee of Inspection or the court - Section 477.
	• Costs and litigation - have to keep in mind the potential for costs orders.

	POWERS OF THE LIQUIDATOR
	• Engagement of agents - Section 477(2)(k).
	• All such other things as are necessary - Section 477(2)(m).
	• Warrant of search and seizure - Section 530C.
	• May apply to the court for directions - Section 479(3).

	SUPERVISION OF THE LIQUIDATOR
	• Supervision of liquidators comes from ASIC and the court.
	• The court or ASIC may inquire into the conduct of a liquidator - Section 536.
	• A person aggrieved by any act of a liquidator may appeal to the court and the court may confirm, reverse or modify the act - Section 1321.

	REMOVAL OF LIQUIDATORS
	• The liquidator may be removed by the court on cause being shown - Section 473(1).
	• An order based on misconduct will only be made on clear and unequivocal evidence.
	• Court can remove a liquidator if he or she lacks independence or demonstrates a conflict of interest.
	• The CALDB may end or suspend the registration of a liquidator - Section 1292(2).

	REMUNERATION OF THE LIQUIDATOR
	• Liquidator can claim remuneration for necessary work properly performed in the administration of the company.
	• Liquidator is entitled to remuneration as determined by the Committee of Inspection, the creditors or the court.
	• Liquidator must prepare a report to enable determination of remuneration - Section 473(11).
	• Liquidator must approach the creditors or the Committee of Inspection before coming to the court.
	• Liquidators have a lien over the funds and assets under their control for their remuneration.

	TAKING POSSESSION OF PROPERTY
	• The liquidator must do everything to collect the property of the company - Section 478(1).
	• The liquidator is empowered to take into custody all of the property to which the company is, or appears to be, entitled - Section 474(1).
	• The liquidator may obtain an order from the court requiring a third party to deliver up the property - Section 483(1).
	• The liquidator will usually give notice of appointment - to banks, creditors, debtors and the Australian Taxation Office.

	RELATIONS WITH CREDITORS
	• The creditors are involved with the liquidator and have certain rights and controls - see Keays 363.
	• In a creditors’ voluntary liquidation, meetings of creditors are obligatory.
	• Meetings of creditors are usually convened so the liquidator can keep the creditors informed as to the progress of the winding up.
	• A creditor has the right to vote at a meeting if its debt has been admitted wholly or in part.

	INVESTIGATIONS
	• The official liquidator is obliged to lodge a preliminary report with ASIC - Section 476.
	• The preliminary report must specify:
	– the amount of capital issued, subscribed and paid up;
	– the estimated amounts of assets and liabilities;
	– the causes of the company’s failure; and
	– whether further inquiry is desirable.

	• A further report to ASIC is required if offences have been committed or if the company is unable to pay unsecured creditors more than 50 cents in the dollar - Section 533.

	EXAMINATIONS
	• The court must summon a person for examination concerning the examinable affairs of the company if the liquidator applies for the summons and the prospective examinee was an officer of the company during the two years prior to the commencement of th...
	• In addition, the court can order that persons who have taken part in the examinable affairs of the company or who have been guilty of misconduct in relation to the company can be summoned to an examination - Section 596B.  The court has a discretion...
	• An “eligible applicant” may seek an examination.  This includes the liquidator, ASIC, a provisional liquidator, a voluntary administrator or administrator of a deed of company arrangement.

	EXAMINATIONS
	• Liquidators usually try to obtain all of the information they need through interviews rather than formal and costly examinations.
	• The power to examine is inquisitorial in nature.  A court registrar presides at the examination and the examinee is the witness of the court.
	• The purpose of examinations is to enable the winding up of a company to be more effectively administered.
	• There is a power to prevent abuse of process by examination.
	•  “Examinable affairs” are defined in Section 9 as:
	(a) the promotion, formation, management, administration or winding up of  the corporation;
	(b) any other affairs of the corporation; or
	(c) the business affairs of a connected entity of the corporation.
	• “Connected entity” is defined in Section 9.
	• The examination is usually held in public, unless there are special circumstances - Section 597(4).
	• Persons may be required to produce relevant books and records at the examination - Section 597(9).
	• An examinee is not excused from answering a question on the ground that the answer might tend to incriminate - Section 597(12).
	• An examinee may, before answering a question, claim that the answer might tend to incriminate, and such answer is not admissible in evidence against the witness in criminal proceedings - Section 597(12A).
	• The Corporations Act does not abrogate legal professional privilege.

	DISCLAIMER OF ASSETS
	• The liquidator may get rid of property which is worth little or is unsaleable, by disclaimer - Section 568.

	CARRYING ON BUSINESS
	• The liquidator is only able to carry on the business so far as is necessary for its beneficial disposal or winding up - Section 477(1)(a).
	• If the liquidator wishes to continue trading, will usually seek the approval of creditors or the Committee of Creditors.

	CLAIMS OF CREDITORS
	• All debts payable by, and claims against, the company that are present or future, certain or contingent, ascertained or sounding only in damages and which occurred before the day on which the winding up is taken to have begun are provable - Section ...
	• If a creditor’s proof of debt is rejected by the liquidator, the creditor should appeal to the court - Section 1321.
	• A secured creditor has two rights - a right of action against the property over which it has security and a right of action against the company.  Liquidation does not interfere with the rights of a secured creditor.
	• There is now a statutory pooling regime to facilitate the winding up of companies in corporate groups -  Division 8, Part 5.6.

	DISTRIBUTION OF THE ESTATE
	• Once the estate is finalised, the liquidator will distribute a final dividend to creditors.
	• The liquidator is required to give notice of intention to declare a dividend.
	• There are certain priority debts which must be paid in fully before unsecured creditors may receive any dividends - Section 556.  They are:
	– costs and expenses relating to company property;
	– assessed costs of the applicant for the winding up order;
	– expenses of the liquidation and a committee of inspection;
	– wages, superannuation contributions and the superannuation guarantee charge;
	– leave entitlements of employees;
	– retrenchment payments of employees;
	– tax instalment deductions.


	DISTRIBUTION OF THE ESTATE
	• The court has a power, on the application of the liquidator, to give an advantage to a creditor and thereby displace these priorities - Section 564.
	– this is usually exercised in favour of a creditor who has indemnified the liquidator in pursuing a valid claim in the winding up.

	• All debts proved are to rank equally and if there are insufficient funds the debts are paid proportionally i.e. pari passu - Section 555.
	• However, debts owed to members come last - s 563A :
	“Payment of a debt owed by a company to a person in the person's capacity as a member of the company, whether by way of dividends, profits or otherwise, is to be postponed until all debts owed to, or claims made by, persons otherwise than as members ...
	• After payment of all debts due, any surplus is distributed to the members of the company.

	DEBTS OWED TO MEMBERS
	• s 563A :
	“Payment of a debt owed by a company to a person in the person's capacity as a member of the company, whether by way of dividends, profits or otherwise, is to be postponed until all debts owed to, or claims made by, persons otherwise than as members ...
	• The High Court in Sons Of Gwalia Ltd v Margaretic [2007] HCA 1 held that a damages claim by a shareholder against the company was not subordinated by s 563A.
	Sons of Gwalia Ltd was a publicly listed gold mining company. Administrators were appointed pursuant to s 436A of the Act. At the time, the shares in the company were worthless. Margaretic had bought 20,000 shares in the company at a cost of $26,200. ...

	DEBTS OWED TO MEMBERS
	• Margaretic alleged that he was a victim of misleading and deceptive conduct and that the company contravened s 52 of the Trade Practices Act 1974  (Cth), s 1041H of the Act and s 12DA of the Australian Securities and Investments Commission Act 2001 ...
	• Gleeson CJ said:
	“What determines the present case is that the claim made by the respondent is not founded upon any rights he obtained or any obligations he incurred by virtue of his membership of the first appellant. He does not seek to recover any paid-up capital, ...
	• Margaretic’s claim was held entitled to rank alongside other creditors.

	2010 LAW REFORM
	• The Government has amended the law so that it substantially corresponds to how it was generally perceived to be prior to the High Court’s decision – i.e. to ‘reverse’ Sons of Gwalia.
	• The Government has also amended the law so that:
	• the right of subordinated shareholder claimants to vote as creditors in insolvency proceedings be removed, unless the Court permits otherwise;
	• any requirement for an administrator or liquidator to provide reports to creditors to such claimants be removed, except where a claimant makes a specific request for a copy of a particular report; and
	• the rule in the case of Houldsworth v City of Glasgow Bank be abrogated.

	• See the announcement on the Treasury website and the IPA explanation. For a view critical of the proposal see “Lenders hoodwink the Government”

	EFFECTS OF WINDING UP
	• The company must cease to carry on business except to the extent the liquidator believes it will assist in the disposal of the business.
	• A winding up order does not vest the property of the company in the liquidator.
	• The liquidator becomes the agent of the company.
	• The company retains the legal and beneficial ownership of the property.
	• However, the company can no longer deal with the property - any such disposition after the commencement of the winding up is void - Section 468(1).
	• All creditors’ claims are automatically stayed - Section 471B.
	• Legal proceedings against the company are stayed, but existing proceedings by the company are not stayed - the liquidator has to decide whether to continue such proceedings.
	• The words “in liquidation” have to appear on public documents, after the company’s name s 541.

	EFFECT ON THE DIRECTORS
	• The directors lose their power to manage the company, but not their office as directors.
	• Statutory derivative actions (proceedings on behalf of a company) are not available when the company is in liquidation.
	• Directors and secretary must submit a report as to the affairs of the company (RATA) - Section 475(1).
	• Liquidator serves a demand on the directors to deliver all books, records and property of the company - Section 483.
	• An officer of the company must co-operate with the liquidator - Section 530A.  This includes delivery of all books relating to the company.

	EFFECT ON THE MEMBERS
	• Winding up removes any right to control the management of the company’s business.

	EFFECT ON THE CREDITORS
	• Creditors are prohibited from enforcing their claims through execution proceedings against the company - Section 468(4).
	• Creditors are confined to a collective enforcement procedure that results in pari passu distribution of the company’s assets.
	• Creditors have to lodge their claim with the liquidator as a proof of debt.
	• A creditor can seek leave from the court to commence or continue its litigation claim - Section 471B.
	• Secured creditors retain the right to their security after winding up - Section 471C.
	• The liquidator may attack any payments or dispositions to creditors [Lecture 11].

	EFFECT ON EMPLOYEES
	• Publication of the winding up order operates as a notice of dismissal to all employees of the company.
	• The liquidator may waive the notice of dismissal.
	• The liquidator may dismiss employees and re-employ them on new terms.
	• The liquidator may require employees to provide information to assist in the winding up - Section 475(2).

	EFFECT ON CONTRACTS
	• The appointment of the liquidator does not necessarily constitute grounds for the termination of a continuing contract or a repudiation of it.
	• The effect of the appointment will depend upon the terms of the contract involved.

	EFFECT ON OTHER ADMINISTRATIONS
	• If a receivership is in existence before liquidation, the effect of liquidation is to revoke the authority of the receiver to carry on the business as agent of the company.
	• A company under voluntary administration (Part 5.3A) can only be wound up voluntarily.

	TERMINATING THE WINDING UP
	• The court has power to stay or terminate the winding up - Section 482.
	• The effect of an order under Section 482 is to reverse the process of winding up and permit the company to resume its business as if no winding up had occurred.
	• The court takes into account the interests of the creditors, the liquidator, the members and the public interest.
	• The court has regard to the current trading position and the general solvency of the company.

	DEREGISTRATION
	• The final step in a winding up is usually deregistration of the company.
	• After the liquidator has completed the winding up and distributed a final dividend to the creditors, the liquidator can apply for an order that ASIC deregister the company - Section 480(d).
	• More commonly, ASIC decides to deregister the company if it has been fully wound up - Section 601AB.
	• In a voluntary winding up, the deregistration of the company is an automatic consequence of the completion of the liquidation - Section 509.
	• Deregistration destroys the corporate existence of the company - Section 601AD.  Its debts are totally extinguished and it is unable to commence proceedings.  It has no capacity to defend proceedings.
	• The property held by the company at the time of deregistration vests in ASIC - Section 601AD.
	• The books and papers of the company must be retained by the liquidator for 5 years after deregistration and may then be destroyed - Section 542.

	REINSTATEMENT
	• A company may be reinstated under Section 601AH.  It may be reinstated by ASIC or the court.
	• The court may order reinstatement if application is made by a person aggrieved by the deregistration and the court is satisfied that the company’s registration should be reinstated.
	• This is commonly done so as to enable a company to be sued (particularly where it is insured).
	• The court will reinstate a deregistered company where insolvency exists, if the aim is to wind up the company.
	• If a company is reinstated, it is taken to have continued in existence as if it had not been deregistered - Section 601AH(5).

	DEREGISTRATION APART FROM WINDING UP
	• Deregistration may be sought where all members of the company agree to the deregistration, the company is not carrying on business and the assets are valued at less than $1,000 - Section 601AA.
	• ASIC cleanses the register to remove superfluous entries by applying for deregistration of defunct companies - Section 601AB.

	DUTIES OF DIRECTORS - AT COMMON LAW
	• Directors owe duties to their companies because they are fiduciaries in relation to the company.
	• At common law they owe duties of good faith and duties of care and skill.
	• At common law the duty of good faith includes the following duties:
	– to act honestly in the best interests of the company;
	– to exercise powers for a proper purpose;
	– to act with an unfettered discretion.


	DUTIES OF DIRECTORS - BY STATUTE
	• By the Corporations Act directors owe four kinds of statutory duties:
	– to exercise reasonable care - Section 180;
	– to act in good faith in the best interests of the corporation and for a proper purpose - Section 181;
	– not to make improper use of their position to gain an advantage - Section 182;
	– not to make improper use of inside information to gain an advantage - Section 183.


	LIABILITY OF DIRECTORS
	• A director may be liable in damages to the company for breach of duty.
	• A director may also be liable to a civil penalty order of up to $200,000 on the application of ASIC - Section 1317E, 1317G.
	• A director may be subject to separate civil action for recovery of profits or compensation from the liquidator - Section 1317J(2).
	• ASIC may also seek an order that the director be disqualified from being a company director for a period - Section 206C.
	• A court may relieve a director from civil liability under Section 1317H where the director is judged to have acted honestly and ought fairly to be excused - Section 1317S.

	LIABILITY OF DIRECTORS
	• The court will take into account the actions of the director in the case of an insolvent company.
	• Officers who breach any of Sections 180-183 may also be criminally liable if guilty of recklessness or intentional dishonesty - Section 184.
	• The directors owe a duty to take into account the interests of creditors where the company is insolvent or facing insolvency.
	• The directors may be liable if they have done anything to reduce the entitlements of employees, in the event of insolvency - Section 596AC.

	INSOLVENT TRADING
	• Part 5.7B Corporations Act
	• The liquidator can recover from directors any losses suffered by creditors, if they have permitted their company to trade while insolvent - s 588G and s 588M(2).
	• S 588G(2) is also a civil penalty provision enforceable by ASIC - directors can be liable to a pecuniary penalty, a disqualification order and a compensation order.
	• The directors owe a duty to take into account the interests of creditors where the company is insolvent or facing insolvency.
	• The directors may be liable if they have done anything to reduce the entitlements of employees, in the event of insolvency - Section 596AC.
	• The statutory purpose of the insolvent trading law is :
	– to discourage and provide a remedy for a particular types of commercial dishonesty or irresponsibility
	– when a company which is at or approaching insolvency
	– obtains a loan, property or services on credit
	– and either a director knows or suspects insolvency
	– or a reasonable person in the director’s position  would know or suspect it

	• Section 588G provides for directors to be liable for insolvent trading if the following criteria apply:
	– they are directors when the company incurs a debt;
	– the company was insolvent at the time when the debt was incurred or became insolvent as a result of the incurring of the debt;
	– there were reasonable grounds for suspecting that the company was insolvent or would become insolvent as a result of the debt being incurred; and
	– the directors were aware that there are reasonable grounds for suspecting the company was insolvent
	– OR a reasonable person in a like position in a company in the company’s circumstances would be so aware.

	“Indicators of insolvency” :
	1. Continuing losses.
	2. Liquidity ratios below 1.
	3. Overdue Commonwealth and State taxes.
	4. Poor relationship with present Bank, including inability to borrow further funds. 5. No access to alternative finance.
	6. Inability to raise further equity capital.
	7. Suppliers placing company on COD, or otherwise demanding special payments before resuming supply.
	8. Creditors unpaid outside trading terms.
	9. Issuing of post-dated cheques.
	10. Dishonoured cheques.
	11. Special arrangements with selected creditors.
	12. Solicitors' letters, summonses, judgments or warrants issued against the company.
	13. Payments to creditors of rounded sums which are not reconcilable to specific invoices.
	14. Inability to produce timely and accurate financial information to display the company's trading performance and financial position, and make reliable forecasts.”
	- ASIC v Plymin [2003] VSC 123.
	Test for insolvency:
	• s 95A Corporations Act - unable to pay all debts as and when they become due and payable
	• Sandell v Porter 115 CLR 666 at 670
	• The “cashflow test”
	• A recent case example : McLellan, in the matter of The Stake Man Pty Ltd [2009] FCA 1415 - see the article in (2010) 18 Insolv LJ 96
	“DEFENCES”
	• There are four alternative defences in Section 588H.  A director must prove one of the following:
	– that when the debt was incurred the director had reasonable grounds to expect that the company was solvent and would remain solvent even if the debt was incurred;
	– that when the debt was incurred the director had reasonable grounds to believe, and did believe, that a subordinate was competent, reliable and responsible for providing adequate information about the company’s solvency and the director expected, on...
	– that when the debt was incurred the director, because of illness or for some other good reason, did not take part in the management of the company at that time; or
	– that the director took all reasonable steps to stop the company from incurring the debt.

	“There comes a point where the reasonable director must inform himself or herself as fully as possible of all relevant facts and then ask himself or herself and the other directors: ‘How sure are we that this asset can be turned into cash to pay all ...
	If the honest and reasonable answer is “certain” or “probable”, the director can have a reasonable expectation of solvency.
	If the honest and reasonable answer is anywhere from “possible” to “no way of knowing”, the director can have no reasonable expectation of solvency.
	If the honest and reasonable answer is “more likely than not”, the director runs the risk that a Court will hold to the contrary in an insolvent trading claim.”
	Hall v Poolman [2007] NSWSC 1330 per Palmer J

	FORGIVENESS
	• Sections 1317S  and 1318 give the court power to excuse a director from liability if :
	– the director has acted honestly; and
	– having regard to all the circumstances of the case, the director ought fairly to be excused from the contravention.

	• The sections reflect a broad legislative policy that insolvent trading may be excused if it was a result of honest error or inadvertence and where the court can avoid its effects without prejudice to third parties or to the public interest in compli...
	“In my view, when considering whether a person has acted honestly for the purposes of a defence under ss 1317S(2)(b)(i) or 1318 of the CA, the court should be concerned only with the question whether the person has acted honestly in the ordinary mean...
	- Hall v Poolman [2007] NSCSW 1330 at [325] per Palmer J
	• Case example : The Stake Man
	– The director did not profit personally
	– He did not disregard advice from a financial adviser in allowing the company to trade
	– Forgiveness is available even though a statutory defence cannot be made out.

	• This is the first case where a director has been completely exonerated (in Hall v Poolman, there was partial exoneration).
	• To maximise the chances of judicial forgiveness:
	– The directors must be diligent
	– The directors must understand the company’s business
	– The directors must pay attention to the company’s financial affairs
	– The directors must be pro-active in seeking and relying on professional advice
	– see (2010) 18 Insolv LJ 96 at 102


	CONSEQUENCES OF LIABILITY FOR INSOLVENT TRADING
	• The director may be the subject of a pecuniary penalty application by ASIC, or a compensation order sought by ASIC on behalf of the creditors.
	• The director may be sued by a liquidator if the debt was unsecured and a creditor suffered loss - Section 588M.
	• Individual creditors cannot sue the director without the consent of the liquidator - Section 588R.
	• The proceeds of a successful insolvent trading claim by a liquidator are available for the benefit of the creditors, except any creditors who knew of the company’s insolvency - Section 588Y.
	• Most of the insolvent trading cases which are commenced are settled.

	CRIMINAL OFFENCES
	• If ASIC believes that a criminal offence has been committed it may prosecute - Section 1315.
	• Breaches that are minor may be dealt with by way of a penalty notice - Section 1313.
	• Prosecutions may be also brought for breaches of State or Commonwealth Crimes Legislation, as well as breaches of the Corporations Act.
	• There are a number of prescribed offences in relation to liquidation - Section 590.
	• Criminal proceedings are only brought for offences linked to fraud or dishonesty.
	They carry penalties of imprisonment for up to 5 years

	CROSS-BORDER INSOLVENCY
	• In May 1997 the United Nations Commission on International Trade Law (UNCITRAL) adopted a Model Law on Cross-Border insolvency.
	• The Model Law has since been adopted throughout Europe and also in Great Britain, Japan, the United States, Canada and New Zealand.
	• The Cross-Border Insolvency Act 2008 (Cth) provides that the UNCITRAL Model Law, as modified by the Act, is to take effect as a law of Australia.  The UNCITRAL Model Law is a schedule to the Act.

	OPERATION OF THE MODEL LAW
	• It provides access to Australian courts to a person administering a foreign insolvency proceeding, for the purpose of seeking a temporary stay of proceedings in Australia against assets of an insolvent debtor.
	• It permits a foreign representative to commence an insolvency proceeding in Australia where the debtor is subject to a foreign proceeding, and participate in an Australian insolvency proceeding in relation to that debtor.
	• It allows foreign creditors the same rights as Australian domiciled creditors regarding the commencement of and participation in insolvency proceedings in Australia.
	• It applies the concept of “Centre of Main Interest” to allow a court to determine whether a proceeding is a “Foreign Main Proceedings” or a “Foreign Non-Main Proceeding”.

	INTERPRETATION OF MODEL LAW
	• International jurisprudence in interpreting and dealing with the Model Law will assist Australian courts to interpret it.
	• In Re Betcorp Limited (In Liquidation) 400 B.R. 266 - the US Bankruptcy Court gave judgment in favour of an Australian liquidator in a Cross Border Insolvency proceeding under Chapter 15 of the US Bankruptcy Code.  The Australian voluntary winding u...

	THE AUSTRALIAN ELEMENTS INTRODUCED
	• The Model Law operates in relation to both personal and corporate insolvency i.e. the Bankruptcy Act 1966 and Chapter 5 of the Corporations Act 2001;
	• Banks and insurance companies are exempted from the operation of the Model Law by regulation.
	• The Federal Court of Australia has exclusive jurisdiction in proceedings under the Model Law relating to individual debtors (i.e. bankruptcy).
	• Both the Federal Court and the State Supreme Courts have jurisdiction under the Model Law in relation to corporate insolvency.
	• A reference to a person or body administering a re-organisation or liquidation under the laws of Australia is taken to be a reference to the trustee in bankruptcy or the registered liquidator.
	• A foreign representative applying in Australia for recognition of a foreign proceeding is obliged to identify and report on all foreign proceedings in respect of the debtor, and must also report on any Australian proceedings.
	• There is an automatic stay on commencement or continuation of proceedings in Australia as if the stay or suspension arose under the Bankruptcy Act or the Corporations Act.
	• The debtor’s right to transfer, encumber or otherwise dispose of assets will be the same as if the suspension arose under the Bankruptcy Act or the Corporations Act.

	FOREIGN MAIN PROCEEDING
	• If a foreign proceeding is recognised, the Australian court will determine whether it is a foreign main proceeding or a foreign non-main proceeding.
	• Where does the debtor have its centre of main interest or where does the debtor have a place of operation?
	• If a proceeding is a foreign main proceeding, insolvency is presumed and the Model Law allows for a stay in the same terms as an Australian stay in insolvency.

	CONCURRENT PROCEEDINGS
	• After recognition of a foreign main proceeding, the commencement of an Australian proceeding against the debtor will be prevented unless the debtor has assets in Australia and provided the action is limited to the assets of the debtor in Australia.
	• The Australian court is to co-operate to the maximum extent possible with foreign courts or foreign representatives and is permitted to communicate directly with them.
	• The trustee in bankruptcy and a registered liquidator must co-operate to the maximum extent possible with foreign courts and foreign representatives, subject to the supervision of the Australian court.

	VOLUNTARY ADMINISTRATION
	• The UNCITRAL Model Law applies to voluntary administrations under Part 5.3A of the Corporations Act.

	JUDICIAL CONSIDERATION OF THE MODEL LAW
	• “Cross Border Insolvency - Co-operation or Conflict?” - address by Spigelman CJ, 16 September 2008.
	• Hur v Samsun Logics Corporation [2009] FCA 372 - Korean insolvency proceedings were recognised as a foreign proceeding and as a foreign main proceeding pursuant to the Model Law.
	• Tucker v Aero Inventory (UK) Ltd (No.2) [2009] FCA 1481 - proceedings in the High Court of Justice of England and Wales, in which the plaintiffs were appointed joint administrators of the defendant, were recognised as a foreign proceeding and a fore...
	• Katayama v Japan Airlines Corporation [2010] FCA 794 - Japanese insolvency proceedings were recognised as a foreign main proceeding. The administration and realisation of all of the defendants’ assets located in Australia was entrusted to the plaint...

	PERSONAL PROPERTY SECURITIES ACT 2009
	• The Personal Property Securities Act 2009 (Cth) has come into effect on 30 January 2012
	• Will replace many laws dealing with company charges, bills of sale, ship mortgages, crop liens etc
	• Any interest in personal property which secures payment or performance of an obligation  will be a security interest for the purposes of the Act
	• Attachment - a security interest attaches to collateral in certain prescribed ways
	• Enforceability - a security interest will be enforceable only if it has attached to the collateral and :
	– the secured party possesses the collateral; or
	– the secured party has perfected the security interest by control; or
	– the security interest is evidenced by writing complying with the Act

	• Perfection - if the security interest has attached and it is effectively registered
	• There will be an electronic Personal Property Securities Register
	• For an overview of the Act see (2010) JBFLP 59 (Lawbook Online) and (2011) 35 Aust Bar Rev 93 (LexisNexis AU) and “Understanding Personal Property Securities Law”, CCH chapter 9
	• Bankruptcy:
	– there will be a new definition of “secured creditor” in the Bankruptcy Act s 5
	– secured creditors under the PPS Act will also be secured creditors for the purposes of the Bankruptcy Act
	– however if the secured party has not perfected (ie registered) their interest, the PPS Act provides that the unperfected security interest will vest in the debtor - s 267 (ie the creditor will be unsecured)

	• Romalpa Clauses:
	– where a supplier fails to register their security interest they may lose rights against the goods when the company enters liquidation. The question is no longer “Who has title?” but is now “Who has priority under the rules of the PPS regime?”

	• Fixed and Floating Charges:
	–  The current concept of crystallisation will be made redundant by the Act’s concept of “attachment”
	– The distinction between fixed and floating charges will disappear
	– Priority will be determined by the Act rather than by general law or other statutes

	• Liquidation:
	– an unperfected security interest held by a secured party will generally vest in the grantor (i.e. the debtor company) on insolvency, effectively voiding the interest
	– a secured party whose security interest is void on insolvency will be able to claim as an unsecured creditor


	ASSETS AVAILABLE TO THE LIQUIDATOR
	• The liquidator is entitled to all assets that belong to the company at the commencement of the winding up - Section 474(1).
	• All dispositions after the commencement of the winding up are void unless validated by the court - Section 468.
	• Property held in trust by the company is not owned by the company and is not controlled by the liquidator.
	• Goods sold under a retention of title clause do not belong to the company - Associated Alloys Pty Ltd v CAN 001 452 106 Pty Ltd (In Liquidation) [2000] HCA 25.

	AVOIDING PRE-LIQUIDATION TRANSACTIONS
	• Dealt with by Part 5.7B Division 2.
	• Unfair preferences - Section 588FA.
	• Uncommercial transactions - Section 588FB.
	• Transactions with the purpose of obstructing creditors’ rights - Section 588FE(5).
	• Unfair loans - Section 588FD.
	• Unreasonable director-related transactions - Section 588FDA.
	• Floating charges - Section 588FJ.

	TIME PERIODS
	• The “relation-back day” is usually the day on which the application for the winding up order was filed.
	• The “relation-back day” cannot be compared with the “relation-back” period in bankruptcy.
	• There is a definition of “related entity” - Section 9.
	• There is a definition of “transaction” - Section 9.

	GENERAL PRINCIPLES
	• Preferences, uncommercial transactions, and transactions designed to defeat creditors are insolvent transactions - it must be proved that they were entered into when the company was insolvent or that the company became insolvent as a consequence of ...
	• There are insolvency presumptions.
	• The orders which can be made - Section 588FF.
	• An application is made by liquidator not by the company.

	S 588FF
	(1)  Where, on the application of a company's liquidator, a court is satisfied that a transaction of the company is voidable because of section 588FE [which lists types of voidable transactions] , the court may make one or more of the following orders:
	(a)  an order directing a person to pay to the company an amount equal to some or all of the money that the company has paid under the transaction;
	(b)  an order directing a person to transfer to the company property that the company has transferred under the transaction;
	(c)  an order requiring a person to pay to the company an amount that, in the court's opinion, fairly represents some or all of the benefits that the person has received because of the transaction;
	(d)  an order requiring a person to transfer to the company property that, in the court's opinion, fairly represents the application of either or both of the following:
	(i)  money that the company has paid under the transaction;
	(ii)  proceeds of property that the company has transferred under the transaction;
	(e)  an order releasing or discharging, wholly or partly, a debt incurred, or a security or guarantee given, by the company under or in connection with the transaction;
	(f)  if the transaction is an unfair loan and such a debt, security or guarantee has been assigned--an order directing a person to indemnify the company in respect of some or all of its liability to the assignee;
	(g)  an order providing for the extent to which, and the terms on which, a debt that arose under, or was released or discharged to any extent by or under, the transaction may be proved in a winding up of the company;
	(h)  an order declaring an agreement constituting, forming part of, or relating to, the transaction, or specified provisions of such an agreement, to have been void at and after the time when the agreement was made, or at and afte...
	(i)  an order varying such an agreement as specified in the order and, if the Court thinks fit, declaring the agreement to have had effect, as so varied, at and after the time when the agreement was made, or at and after a specif...
	(j)  an order declaring such an agreement, or specified provisions of such an agreement, to be unenforceable.
	(2)  Nothing in subsection (1) limits the generality of anything else in it.
	(3)  An application under subsection (1) may only be made:
	(a)  during the period beginning on the relation-back day and ending:
	(i)  3 years after the relation-back day; or
	(ii)  12 months after the first appointment of a liquidator in relation to the winding up of the company;
	whichever is the later; or
	(b)  within such longer period as the Court orders on an application under this paragraph made by the liquidator during the paragraph (a) period.
	(4)  [relates to unreasonable director-related transactions]

	UNFAIR PREFERENCES - s 558FA
	• A transaction is an unfair preference if the company and the creditor are parties to the transaction and the transaction results in the creditor receiving from the company, in relation to an unsecured debt owed to the creditor, a greater amount than...
	• The burden of proof is on the liquidator, on the balance of probabilities.
	• There is a definition of “transaction” - Section 9.
	• It may include a series of events or steps in a course of dealings.
	• The court looks at the whole of the transaction.

	UNFAIR PREFERENCES
	• A transaction alleged to be a preference can only be proved if the liquidator establishes that the company was insolvent at the time of the giving of the alleged preference - Section 588FC, Section 588FE.
	• The transaction must have occurred within six (6) months of the relation-back day or between that day and the commencement of the winding up - Section 588FE(2).
	• If the creditor who was a party to the transaction was a “related entity” of the company, the period is extended to four (4) years before the relation-back day - Section 588FE(4).
	• It must be proved that the creditor received more than it would have in a winding up i.e. an advantage or preference was received.
	• The section does not look to the effect of a transaction on other creditors, rather the question is whether the transaction resulted in the creditor receiving more than it would have received in a winding up.
	• Payment to a secured creditor for no more than the value of the security cannot be a preference.

	PRESUMPTIONS OF INSOLVENCY - s 588E
	• Insolvency may be presumed in certain circumstances - Section 588E(3), (4), (7), (8).
	• If a company is proved to be insolvent, or it is presumed to be insolvent because it either breached Section 286(1) by failing to keep adequate accounting records or it was proved to be insolvent in another recovery proceeding at a point in time wit...
	• If a company has breached Section 286(1) by failing to keep adequate accounting records or it has breached Section 286(2) by failing to retain such records for a period of seven (7) years it is presumed to be insolvent for the period to which the in...
	• The presumption in Section 588E(4) can only be employed in an unfair preference action if the creditor who received the alleged preference is a related entity of the company - Section 588E(7).
	• If the company has been proved to be insolvent in other recovery proceedings it is presumed to be insolvent - Section 588E(8).
	• Any of the presumptions can be rebutted if the contrary is proved - Section 588E(9).

	RUNNING ACCOUNTS
	• If the preference provisions applied strictly to running accounts all payments would be considered to be preferences.
	• Section 588FA(3) codifies the running account principle developed by the courts in relation to preferences in bankruptcy.
	• Air Services Australia v Ferrier (1996) 185 CLR 483 - if the payment is part of a running account between the debtor and the creditor, the purpose and effect of the payment must be assessed in terms of whether it has given that creditor a priority o...

	DEFENCES
	• Section 588FG may protect the transaction in certain circumstances - see later.
	• These defences under Section 588FG may be invoked in any action involving a voidable transaction.
	• See Rodionoff, “Resisting Liquidators’ Claims for Recovery of Unfair Preferences”, Law Society Journal February 2010 p.69

	EFFECT OF A FINDING THAT A PREFERENCE WAS GIVEN
	• If a transaction is held to constitute a preference, the recipient will be required to repay the benefit received to the liquidator, for the benefit of the general body of creditors.
	• The creditor who has to repay may then prove in the liquidation in respect of this debt - Section 588FI.

	UNCOMMERCIAL TRANSACTIONS - s 558FB
	• These must be proved to be “insolvent transactions” under Section 588FC.
	• They must have been entered into during the two (2) years prior to the relation-back period - Section 588FE(3), or within four (4) years of the relation-back day if a related entity was a party to the transaction - Section 588FE(4).
	• An uncommercial transaction is a transaction of the company that a reasonable person in the place of the company would not have entered into, taking into account the benefits and the detriments to the company, the respective benefits to the other pa...
	• The usual case is a disposition at an undervalue.
	• An objective standard is applied - “A reasonable person in the company’s circumstances”.
	• The purpose of the provision is to prevent a depletion of the assets of a company which is insolvent by transactions at an undervalue entered into within a specified time limit prior to the commencement of the winding-up. The court will find void a ...
	• See also Keay, “Liquidators’ Avoidance Of Uncommercial Transactions” (1996) 70 ALJ 390
	• A defence is available of good faith and valuable consideration - Section 588FG [see later].

	DEFEATING OR DELAYING CREDITORS - 588FE(5)
	• If a transaction was entered into by a company for the purpose of defeating, delaying or interfering with the rights of creditors, during ten (10) years prior to the relation-back period, it is voidable - Section 588FE(5).  [Equivalent of Section 12...
	• The liquidator does not need to prove an intent to defraud creditors.
	• The liquidator must prove the insolvency of the company at the time of the impugned transaction - s 588FE(5)(a).
	• See Keay, “Challenging fraudulent transactions and unfair loans as voidable pre-liquidation transactions” (1995) 2 Deakin Law Review 53

	UNFAIR LOANS - s 588FD
	• An unfair loan is a loan that provides for interest which is extortionate or the charges relating to the loan are extortionate - Section 588FD.
	• There is no time limit in relation to this avoidance provision.
	• The transaction does not have to be an insolvent transaction.
	• There are no reported cases dealing with unfair loans.

	UNREASONABLE DIRECTOR-RELATED TRANSACTIONS - s 588FDA
	• The transaction must have been an unreasonable payment to a director by way of a bonus etc, entered into during the four (4) years leading up to a liquidation - Section 588FDA.
	• Liability is determined regardless of the company’s solvency at the time of the transaction.
	• A transaction may be an unreasonable director-related transaction if made in circumstances where a reasonable person in the company’s circumstances would not have entered into the transaction.

	VOLUNTARY ADMINISTRATION OR DOCA s 588FE
	• Uncommercial transactions entered into during a voluntary administration or during a Deed Of Company Arrangement are voidable, regardless of whether the company was insolvent at the time of the transaction s 588FE(2A), (2B).
	• The same applies to unfair preferences, unfair loans and unreasonable director related transactions.
	• However, any transactions done by or under the authority of the administrator or deed administrator are not voidable.

	AVOIDANCE OF FLOATING CHARGES
	• A floating charge created in the six (6) months prior to the relation-back day, or after the relation-back day but before the commencement of the winding up, is void - Section 588FJ.
	• There are exceptions - where the floating charge secures:
	– an advance paid to the company as consideration for the charge.
	– an amount of a liability under a guarantee undertaken for the benefit of the company.
	– an amount payable for property or services supplied to the company after the charge’s creation.
	– interest payable on any of the above amounts.

	• Any such charge is not void if the company was solvent after the creation of the charge - Section 588FJ(3).

	AVOIDANCE OF FLOATING CHARGES
	• Section 588FJ seeks to prevent failing companies from creating floating charges to secure past debts.
	• The chargee has the onus of proving solvency.
	• A charge covered by Section 588FJ is void and not voidable.

	COURT ORDERS - SECTION 588FF
	• The court may direct a person to pay to the company in liquidation an amount equal to some or all of the money paid by the company pursuant to the impugned transaction - Section 588FF(1)(a).
	• The court may direct a person to transfer to the company in liquidation property that was transferred by the company under the impugned transaction - Section 588FF(1)(b).
	• The court may order a person to pay to the company in liquidation an amount which fairly represents some or all of the benefits received by the person under the voidable transaction - Section 588FF(1)(c).
	• The defendant is usually ordered to pay interest on the judgment from the date of the demand for payment to the liquidator, to the date of judgment.
	• An application for an order under Section 588FF must be made during the period beginning on the relation-back day and ending three (3) years after that day, or twelve (12) months after the first appointment of the liquidator, whichever is the later ...
	• A court may order an extension of that time on an application by the liquidator - Section 588FF(3)(b).

	PROTECTIVE PROVISIONS - SECTION 588FG
	• A person who is not a party to the voidable transaction must prove that the person did not receive a benefit as a result of the transaction, or if the person received a benefit, that it was received in good faith and at a time when the person had no...
	• A person who was a party to the voidable transaction must prove that he, she or it :
	– became a party to the transaction in good faith;
	– had no reasonable grounds at the time for suspecting that the company was insolvent or would become insolvent;
	– a reasonable person in the recipient’s circumstances would have had no such grounds for so suspecting;
	– has provided valuable consideration or have changed position in reliance on the transaction - Section 588FG(2);
	– ss(2) does not apply to unfair loans or unreasonable director-related transactions.


	GOOD FAITH
	• The expression connotes honesty and propriety in the sense that there was no reason why the person should have questioned the transaction.
	• Failure to make inquiries about a debtor may be of significance when determining good faith.
	• The test of good faith is subjective.

	“REASONABLE GROUNDS” AND “SUSPECT” - SECTION 588FG(2)(b)
	• This requires the defendant to show that at the time when he became a party to the transaction:
	– the person had no reasonable grounds for suspecting that the company was insolvent at that time or would become insolvent; and
	– a reasonable person in the person’s circumstances would have had no such grounds for so suspecting.

	• It is not enough to prove good faith.  The defendant must also prove that there were no reasonable grounds for suspicion of insolvency.
	• The words require an objective “reasonable business person” test to be applied - Cussen v Commissioner of Taxation [2003] NSWSC 266; (2004) 47 ACSR 107
	• The circumstances are the actual circumstances as they existed on the date when the creditor entered into the transaction alleged to be voidable.

	“REASONABLE GROUNDS” AND “SUSPECT” - SECTION 588FG(2)(b)
	• “Suspect” has been considered by the High Court in Queensland Bacon Pty Limited v Rees (1966) 115 CLR 266.  [See Lecture 5].
	• There is no “ordinary course of business element” as there is in Section 122 Bankruptcy Act.

	PROCEEDS OF EXECUTION - SECTION 569
	• If any creditor issued execution against the company’s property, instituted proceedings to attach a debt due to the company or instituted proceedings to enforce a charge against the property of the company within six (6) months immediately preceding...
	• A creditor cannot rely upon the fact that it acted in good faith and without knowledge of the company’s insolvency.
	• A third party who purchases property in good faith from a sale by the sheriff obtains a good title as against the liquidator - Section 569(1) and (9).

	RECOVERIES FROM SHERIFFS
	• If the sheriff is given notice of an application for winding up or has received notice of the convening of a meeting of the company to consider a resolution to wind up, the sheriff must refrain from taking any action to sell any of the company’s pro...
	• Where a company has been wound up, the liquidator can serve written notice on the sheriff which requires him to deliver the property of the company to the liquidator - Section 570(5), (6).

	VOID DISPOSITIONS
	• Any disposition of company property made after the commencement of the winding up is void unless the disposition is exempt - Section 468(1).
	• The court may validate transactions.
	• Dispositions caught by Section 468 are void, not voidable.
	• “Exempt disposition” is defined in Section 468(2):
	– by a liquidator under a power conferred by court order;
	– in good faith by, or with the consent of, an administrator of the company;
	– under a deed of company arrangement executed by the company; or
	– by payment of money by an Australian ADI (i.e. a bank) out of an account maintained by the company, in good faith and in the ordinary course of business.


	INVALIDATION OF CHARGES
	• Charges will be invalidated under Section 588FA if they constitute unfair preferences.
	• Some floating charges created in the six (6) months preceding the relation-back day may be invalidated under Section 588FJ.
	• Section 266 provides that certain charges are void as against the liquidator - these are charges which should have been registered within 45 days of being created but which were not registered.
	• An extension of time to register the charge may be granted in certain circumstances.
	• Where a charge is created in favour of a “relevant person” who attempts to enforce the charge within 6 months of its creation, the charge is void, unless the leave of the court is obtained - Section 267.
	• “Relevant person” is defined in Section 267(7) as an officer at the time of creation of the charge or an “associate” of such officer.
	• The leave of the court may be given to enforce the charge if the company was solvent immediately after its creation and it is just and equitable in the circumstances - Section 267(3)


