
LAW2111	Exam	Summary	Notes	 	 Matt	Jarrett	

Table	of	Contents	

Manner	and	Form	Requirements	.......................................................................................	4	
1.	 State	the	restrictive	procedure	contained	in	[Law	1]	...........................................	4	
2.	 Is	[Law	1]	doubly	entrenched	and	mandatory?	....................................................	4	
2.1.	 Mandatory	.................................................................................................................................	4	
2.2.	 Doubly	entrenched	....................................................................................................................	4	
3.	 Acknowledge	that	[Law	2]	hasn’t	followed	the	restrictive	procedure	outlined	in	
[Law	1].	............................................................................................................................	4	
4.	 Is	[Restrictive	procedure	in	Law	1]	a	permissible	MAF	restriction?	.....................	4	
4.1.	 Importance	of	the	subject	matter	being	protected	...................................................................	5	
4.2.	 Consent	of	an	extra-parliamentary	(EP)	body	...........................................................................	5	
5.	 Does	[Law	2]	relate	to	the	CPP	of	Parliament?	....................................................	5	
5.1.	 Constitution	...............................................................................................................................	5	
5.2.	 Powers	.......................................................................................................................................	5	
5.3.	 Procedures	.................................................................................................................................	6	
6.	 Conclusion	............................................................................................................	6	

General	Principles	of	Characterisation	...............................................................................	7	
1.	 Purposive	Powers	.................................................................................................	7	
1.1.	 Proportionality	...........................................................................................................................	7	
2.	 Non-purposive	Powers	.........................................................................................	7	
2.1.	 Direct	characterisation	..............................................................................................................	7	
2.2.	 Indirect	characterisation	............................................................................................................	7	

The	External	Affairs	Power	–	section	51(xxix)	....................................................................	8	
1.	 The	treaty	implementation	power	.......................................................................	8	
1.1.	 Is	there	a	treaty	or	lesser	document	capable	of	being	implemented?	......................................	8	
1.2.	 Does	[Law]	fall	within	the	scope	of	the	external	affairs	power?	...............................................	8	
1.3.	 Limitations	on	treaty	implementation	.......................................................................................	9	
2.	 Extraterritorial	power	.........................................................................................	11	
2.1.	 Nexus	requirement	..................................................................................................................	11	
3.	 Legislative	power	concerning	relations	with	other	nations	...............................	12	
3.1.	 The	improvement	of	relations	with	other	nations	..................................................................	12	
4.	 Legislative	power	concerning	matters	of	international	concern	........................	13	

The	Corporations	Power	–	Section	51(XX)	........................................................................	14	
1.	 Is	[Corporation]	a	constitutional	corporation	(CC)?	...........................................	14	
1.1.	 Foreign	corporations	...............................................................................................................	14	
1.2.	 Trading	corporations	...............................................................................................................	14	
1.3.	 Financial	corporations	.............................................................................................................	14	
1.4.	 Inactive	corporations	...............................................................................................................	15	
1.5.	 Unincorporated	entities	..........................................................................................................	15	
2.	 Does	[Law]	fall	within	the	scope	of	the	Corporations	HoP?	...............................	15	
2.1.	 Core/direct	scope	....................................................................................................................	15	
2.2.	 Incidental	scope	.......................................................................................................................	16	
2.3.	 Limitations	...............................................................................................................................	16	

Financial	Powers	.............................................................................................................	17	

Grants	Power	–	Section	96	.....................................................................................................	17	
1.	 Introduction	........................................................................................................	17	
2.	 Scope	of	s	96	power	...........................................................................................	17	



LAW2111	Exam	Summary	Notes	 	 Matt	Jarrett	

3.	 Limitations	..........................................................................................................	18	
3.1.	 State’s	powers	.........................................................................................................................	18	
3.2.	 Constitutional	constraints	on	Clth	power	................................................................................	18	
3.3.	 Explicit	prohibitions	in	heads	of	power.	..................................................................................	18	
4.	 Conclusion	..........................................................................................................	18	

Power	to	Appropriate	and	Spend	...........................................................................................	19	
1.	 Introduction	........................................................................................................	19	
2.	 Power	to	spend	..................................................................................................	19	
2.1.	 Implied	nationhood	power	......................................................................................................	19	

Implied	Intergovernmental	Immunities	...........................................................................	20	

State	Immunity	from	Clth	Laws	(Clth	Legislative	Power	over	the	States)	..............................	20	
1.	 Introduction	........................................................................................................	20	
1.1.	 Express	Limitations	..................................................................................................................	20	
2.	 Does	[Clth	Law]	bind	a	State	or	Agency	of	State?	..............................................	20	
3.	 Does	[Clth	Law]	impact	on	[State/Agency	of	State]	in	a	way	that	is	
constitutionally	prohibited?	..........................................................................................	20	
3.1.	 Interference	with	employment	matters	..................................................................................	21	
3.2.	 Discrimination	..........................................................................................................................	22	
3.3.	 General	impairment	of	a	State’s	ability	to	function	................................................................	23	

Clth	Immunity	from	State	Laws	(State	Legislative	Power	over	the	Clth)	................................	23	
1.	 Introduction	........................................................................................................	23	
1.1.	 Preliminary	considerations	–	is	[State	Law]	valid?	...................................................................	23	
2.	 Is	[Clth/body]	eligible	for	immunity	from	[State	Law]?	......................................	23	
3.	 Did	[State	Law]	affect	the	capacities	and	functions	of	the	Clth?	........................	24	
4.	 Exceptions	..........................................................................................................	24	
4.1.	 Civil	law	exception	per	s	64	Judiciary	Act	................................................................................	24	
4.2.	 Criminal	law	exception	............................................................................................................	25	
5.	 Conclusion	..........................................................................................................	25	

Separation	of	Judicial	power	...........................................................................................	26	

Commonwealth	Separation	of	Powers	..................................................................................	26	
1.	 Introduction	........................................................................................................	26	
2.	 Does	[Law]	confer	judicial	power?	.....................................................................	26	
3.	 Principle	1	–	Only	Ch	III	courts	may	exercise	JP	..................................................	28	
3.1.	 Is	[Body	exercising	power]	a	Ch	III	court?	................................................................................	28	
3.2.	 Exceptions	to	principle	1	..........................................................................................................	28	
4.	 Principle	2	–	Ch	III	courts	may	only	exercise	JP	..................................................	29	
4.1.	 Exceptions	to	principle	2	..........................................................................................................	29	

State	Separation	of	Powers	....................................................................................................	32	
1.	 Preliminary	requirements	..................................................................................	32	
1.1.	 Is	[Court]	a	Ch	III	court?	...........................................................................................................	32	
1.2.	 Does	[State	Law]	confer	judicial	power	or	non-judicial	power?	..............................................	32	
1.3.	 Conclusion	...............................................................................................................................	32	
2.	 Does	investing	[Power]	in	[Court]	undermine	their	institutional	integrity?	.......	32	
3.	 Exceptions	..........................................................................................................	34	
3.1.	 Victorian	Charter	of	Human	Rights	and	Responsibilities	.........................................................	34	
3.2.	 The	persona	designata	exception	............................................................................................	34	

Freedom	of	Interstate	Trade	and	Commerce	...................................................................	35	



LAW2111	Exam	Summary	Notes	 	 Matt	Jarrett	

1.	 Introduction	........................................................................................................	35	
2.	 The	meaning	of	“trade	and	commerce”	.............................................................	35	
3.	 Analysis	...............................................................................................................	35	
3.1.	 Is	there	a	law	that	burdens	on	interstate	trade	or	commerce?	..............................................	35	
3.2.	 Is	the	burden	discriminatory?	..................................................................................................	36	
3.3.	 Does	the	burden	have	a	protectionist	effect?	.........................................................................	36	
3.4.	 Does	the	law	have	a	non-protectionist	purpose	that	saves	it?	...............................................	37	

Inconsistency	..................................................................................................................	38	
1.	 Direct	inconsistency	...........................................................................................	38	
1.1.	 Simultaneous	obedience	test	..................................................................................................	38	
1.2.	 Conferral	of	rights	test	.............................................................................................................	38	
2.	 Indirect	inconsistency	.........................................................................................	38	
2.1.	 “Cover	the	field”	test	...............................................................................................................	38	

	
	
	
	
	
	
	
	
	
	 	



LAW2111	Exam	Summary	Notes	 	 Matt	Jarrett	

MANNER	AND	FORM	REQUIREMENTS	
	

• A	restrictive	procedure	is	a	requirement	for	passing	a	law	which	is	more	onerous	than	
the	 standard	 requirement	 of	 being	 passed	 by	 a	 simple	majority	 in	 both	 houses	 of	
parliament,	and	then	receiving	royal	assent.	

o It	 is	“a	condition	and…	requirement	which	existing	legislation	imposed	upon	
the	process	of	lawmaking”	(Threthowan	per	Rich	J).	

o It	does	not	restrict	the	legislative	power	of	the	States;	it	is	a	procedural	limit	
that	outlines	how	the	law	is	to	be	implemented.	

• Restrictive	 procedures	 are	 enabled	 by	 s	 6	 Australia	 Act,	 which	 says	 that	 “a	
law...respecting	the	constitution,	powers	or	procedure	of	the	Parliament	of	the	State	
shall	be	of	no	force	or	effect	unless	it	is	made	in	such	manner	and	form	as	may	from	
time	to	time	be	required	by	a	law	made	by	that	Parliament”.	

• The	 States	 have	 residual	 plenary	 legislative	 power	 (s	 2(1)	 Australia	 Act,	 s	 16	
Constituion).	

1. State	the	restrictive	procedure	contained	in	[Law	1]	
	

• A	RP	is	anything	more	onerous	than	a	normal	procedure	(ie.	simple	majority	in	both	
houses	and	royal	assent).	

o Often	a	referendum,	special	majority,	absolute	majority	etc.	

2. Is	[Law	1]	doubly	entrenched	and	mandatory?	
	

2.1. Mandatory	
	

2.2. Doubly	entrenched	
	

• Doubly	entrenched	=	the	provision	containing	the	RP	itself	is	entrenched	and	cannot	
be	amended	or	removed	without	following	the	RP.	

o Eg.	“Including	this	section”,	“The	entire	Act”.	
	

Case	 Illustrative	facts	

Trethowan	 Stated	 that	 s	 7A(6)	 provided	 7A	 may	 not	 be	 modified	
except	for	referendum	–	hence,	protected	itself.	

3. Acknowledge	that	[Law	2]	hasn’t	followed	the	restrictive	procedure	outlined	in	[Law	1].	
	

4. Is	[Restrictive	procedure	in	Law	1]	a	permissible	MAF	restriction?	
	

• RP	 cannot	 be	 too	 onerous	 to	 amount	 to	 a	 curtailment	 of	 law-making	 ability	
(Westlakes).	
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4.1. Importance	of	the	subject	matter	being	protected	
	

• To	 determine	 whether	 a	 RP	 is	 too	 onerous,	 the	 importance	 of	 what	 is	 being	
entrenched	(ie.	the	subject	matter	being	protected)	must	be	considered	(Westlakes).	

	
Case	 Illustrative	facts	

Marquet	

Law	required	an	absolute	majority	in	both	Houses	of	State	
Parliament	for	“any	Bill	 to	amend	this	Act”;	onerous	but	
valid	M&F	requirement.	The	law	concerned	distribution	of	
electoral	divisions	–	so	subject	matter	warranted	a	RP.	

	
4.2. Consent	of	an	extra-parliamentary	(EP)	body	

	
• Requiring	consent	from	an	extra-parliamentary	(EP)	body	is	prima	facie	invalid	as	it	

amounts	to	an	abdication	on	Parliament’s	ability	to	legislate	(Westlakes).	
o Exception	where	 the	 EP	 body	 is	 representative	 eg	 local	 council	 so	 that	 the	

legislature	maintains	its	representative	character.	
	

Case	 Illustrative	facts	

Westlakes	 Law	provided	that	amendments	could	not	be	made	w/o	
seeking	the	consent	in	writing	of	Westlakes	Corp.	

5. Does	[Law	2]	relate	to	the	CPP	of	Parliament?	
	

• Only	laws	“respecting	the	CPP	of	Pmt”	are	subject	to	M&F	(s	6	AA).	
	

5.1. Constitution	
	

• Constitution	=	composition	of	the	Plmt.	
	

Case	 Illustrative	facts	

Threthowan	 Law	 abolishing	 the	 upper	 house	 was	 a	 CPP	 law	 as	 the	
number	of	houses	in	Plmt	affects	its	constitution.	

Marquet	 Law	re	the	distribution	of	electorates	was	a	CPP	law	as	it	
affects	the	election	of	MPs	(who	constitute	Plmt).	

	
5.2. Powers	

	
• Powers	=	a	law	that	regulates	Plmt’s	law-making.	

	
Case	 Illustrative	facts	

McCawley	 Law	proposing	a	change	 to	 judicial	 tenure	affects	Plmt’s	
powers.	
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5.3. Procedures	
	

• The	role	of	the	speaker,	the	no.	of	times	a	Bill	needs	to	be	read,	internal	procedures,	
regulating	standing	orders	of	Plmt	

6. Conclusion	
	

• If	the	second	law	does	not	relate	to	the	CPP	of	Parliament,	it	is	not	bound	by	the	MAF	
requirement	and	hence	the	second	law	will	be	valid.	

• If	 the	 second	 law	 does	 relate	 to	 the	 CPP	 of	 Parliament,	 it	 is	 bound	 by	 the	 MAF	
requirement	and	its	failure	to	follow	the	RP	makes	the	second	law	invalid.	

o It	will	be	of	“no	 force	or	effect”	as	 it	 is	not	made	 in	a	manner	and	 form	as	
required	by	Parliament’s	RP.	

	
	
	
	 	


