
Copyright Scaffold 

 
1. What rights subsist in the work? 

i. Pt III Works (Originality? Material Form? Connection?) 

ii. Pt IV Works 

2. Who owns the work? 

a. Creation: Authorship/Ownership 

b. Disposition: Assigning Copyright 

3. Have the rights been infringed? 

a. Preliminary Issues/Procedure 

b. Direct Infringement 

c. Authorization Infringement 

d. Indirect Infringement 

4. Defences 

5. Remedies 

6. Moral Rights 

 

 

Part III Work Part IV Subject Matter Other Than 

Work 

Literary – anything expressed in writing Sound recordings 

Dramatic – choreographic show, scenario 

or script for film, dumb show (ie mime) 
Films 

Musical – music notes, lyrics etc TV and/or Sound broadcasts 

Artistic – painting, sculpture, drawing, 

engraving, photograph, model of building, 

any artistic craftsmanship 

Published editions of works (in left 

column) 

 

 

  



Copyright Subsistence 

Roadmap 

 Does copyright subsist? 

o Part III – is the work: 

 original? 

 expressed in a material form? 

 a literary, dramatic, musical or artistic work? 

 connected with Australia? 

o Part IV – is it a sound recording, cinematographic film, television or sound broadcast, 

published edition of a work? 

 

Part III Works 

 For copyright to subsist in a work, the conditions in s 32 CA must be satisfied; that is the work must 

be original, expressed in material form, a literary, dramatic, musical or artistic work and have a 

connection with Australia. 

o Originality 

 A work will be considered original for the purposes of s 32 where it is the result of their 

skill, labour or judgment  by the author.  

 Assessed by looking at the work as a whole (Ladbroke) – betting coupons 

 Must be more than mere information; – (Feist) – Phone directory 

 Does not need to be novel  or expressive  University of London) – Maths 

 In IceTV the HCA emphasized that, to be original, the work must be brought about by some 
independent intellectual effort  (IceTV at [48]) that is manifested in the authors 

expression, rather than their preparatory efforts and ideas  (cf Desktop)  

 No independent intellectual effort  where the expression is dictated by the nature of 

information  (IceTV) – time and title information.  

 Standard for subsistence; some creative spark  may be needed IceTV) 

 However, the effort called for by the Act falls well short of requiring either the 

fashioning of works of literary merit (in the traditional sense of literature) (IceTV at 

[33]) or the inception of those exhibiting inventiveness (IceTV at [33]). The point of the copyright is the encouragement of new works not good works.  

 In Elwood, it was the precise selection or arrangement of the various design elements   
 A computer determining a layout is not independent intellectual effort . 
 Must have originated from a human author; being able to identify an author is 

influential in this regard (Gummow, Hayne and Heydon JJ in IceTV): 

 HD Point: Although in Fairfax v Reed, Bennett J suggested this requirement was 

determinative as a matter of law, a closer reading of IceTV suggests that it is an 

evidentiary requirement. 

 Must not itself be copied from another work – (University of London) 

 The animus furandi  intention to steal  may be important in influencing the Courts 
view in this regard (see Gummow, Hayne and Heydon JJ in IceTV) 

 Derivate Works 

 Generally (Interlego) )t takes great skill, judgement and labour to produce a good 
copy by painting or to produce an enlarged photograph from a positive print, but no-

one would reasonably contend that the copy, painting, or enlargement was an 

original  artistic work in which the copier is entitled to claim copyright.  

o I.e. taking transparencies, notwithstanding hard work, and skill Bridgement (US) 

 Borderline: Where copying a work, but bits are missing so you fill it in and therefore 

add your own work. This is original – Sawkins v Hyperion – Mozart. 

 



 Area of Issue: Originality in Compilations (literary works under s 10) 

 Compilations will attract copyright if the amount of skill and labour expended 

warrants a claim of originality 

 In addition to stressing the importance of independent intellectual efforts and 

authorship, Yates J in Dynamic Supplies (citing IceTV), notes that compilations must be more than collections of mere facts, ideas or information  as CR protects the 
compilations form.  

 Examples: betting coupons (Ladbroke), chronology of football matches (Football 

League), blank accounting forms (Kalamazoo); cf phone directory where the 

expression is dictated by the nature of information. 

o Material Form 

 The work must also be expressed in material form s , however this isn t a demanding 
requirement; it extends to any form of storage of a substantial part of the work (s10 CA) 

 This does not need to be made into material form by author, doesn t need to be in the same 
medium, and can have been destroyed as long as it ONCE existed. 

 The making of a work is at the time it is reduced to writing or some other MF (s 22(1) CA) 

 Includes electronic forms and temporary forms of storage (i.e. RAM) 

 However, suggested in Australian Video Retailer v Warner that court will take a practical 

approach to material form; where in inaccessible temporary storage (ie RAM), no MF. 

o Part III Work Requirement 

 To be a protected under Pt ))), the work  must be a literary, dramatic, musical or 

artistic work. 

 It submitted that this work can best be characterized as a… 

o Literary Work 

 A literary work is a work which is expressed in words, irrespective of whether the 

quality or style of the expression is high (Uni of London Press); however it must be 

something which was intended to afford either information and instruction or 

pleasure the form of literary enjoyment Exxon (quoting Hollinrake):  

 Exam papers (Uni of London Press) 

 Football betting coupons (Ladbroke) 

 A racing programme (Mander) 

 Chronological list of football matches (Football League v Littlewoods) 

 A literary work need not be represented in alphanumerical characters (see 

s10(1) below) and thus may include such tables or compilations as a list of 
newspaper bingo numbers  Express Newspapers v Liverpool) 

 Scope: under s 10 literary work includes: 

 A table, or compilation, expressed in words, figures or symbols (whether or 

not in a visible form); and 

 A computer program or compilation of computer programs. 

 Area of Issue 1: Names, Titles and Headlines 

 Individual Words: Exxon makes clear that, although considerable research, 

expense and labour might be expended creating a name or title, it is not 

sufficiently substantial for copyright to subsist (Exxon) 

o However, the Court stressed that it is ultimately a question of fact 

and degree of substantiality in each case, and noted that the word jabberwocky  might be protected as a substantial part of Lewis Carroll s work. 
o Moreover, the Court noted (at 131) that a single word might be 

capable of copyright if it has qualities and characteristics in itself, 



which would justify its recognition as an original literary work, as 

opposed to a merely invented word. 

o Also see Francis Day – a name alone cannot possess copyright. 

 Headlines: In consideration of whether CR subsists in headlines, Bennett J in 

Fairfax v Reed noted that while the creation of headlines might involve effort and skill, headlines generally are, like titles, simply too insubstantial and too 
short to qualify for copyright protection as literary works . 

o Reasoning (could differentiate): (1) lack of identifiable author for 

originality purposes (critique) (2) better place for TM (3) especially where headlines represented no more than a statement of facts  

o Overcoming Fairfax: Notwithstanding this, [X] may increase their 

chances of proving subsistence by utilizing a Russian Doll approach 

to pleading; 

 For example, Plead whole edition of the newspaper, Plead 

compilation of articles in a single edition, Plead headline and 

article together, Plead just article 

 Failed in Reed because simple lack of evidence; Fairfax claimed 

joint authorship because editor would write headlines based on 

journalist article. Bennet J said that this contrarily showed they were distinct processes . 
 Area of Issue 2: Computer Programs 

 Means a set of statements or instructions to be used directly or indirectly in 

a computer in order to bring about a certain result  per S10(1)  

 Named Words vs. Code: Simply having named words in a computer 

program is not enough for copyright (may be for TM); CR protects the 

underlying source or object code. 

 Thus, in Dataflex, it was held that Copyright did not subsist the Dataflex software s Reserved Words  (save, direct, edit, box, retain, entagain, keyproc , as they did not express an algorithmic or logical relationship 
that causes the computer to function.  

o Artistic Work 

 Per s 10(1), an artistic work includes a painting, sculpture, drawing, engraving or 

photograph, whether the work is of artistic quality or not; 

 Paintings 

 Whether an object is a painting is a question of fact (Merchandising Corp), 

determined with reference to its visual quality and expressiveness (Aust. 

Chinese Newspapers) 

 Painting will be defined in its ordinary usage of the English Language, 

and does not include face paint (Harpbond) 

o HD Point: this should have been argued on insubstantiality. 

 Does include calligraphy (Australian Chinese Newspapers). 

 Painting  is application of colour to create impression of mass, with some 
emphasis on the application of paint  i.e. pigment in liquid medium. 
(Johnansen v Art Gallery of NSW per Hamilton J) 

 Drawings 

 Drawing is defined as including a diagram, map, chart or plan  s . 
 Drawing  defined by (amilton J in Johnansen as 4nauthorize line or 

delineation, with an emphasis on monochromatic quality.  

o Also notes it is possible to have works which are a hybrid of both. 

 Architects plans are drawings (Ancher v Hooker) 



 Area of Issue: Pictures + Words: In Elwood, it was held that Elwood s T-

Shirt design constituted an artistic work (notwithstanding the inclusion 

of largely meaningless text); it had a visual rather than semiotic function.  

 Engravings: 

 Per s 10(1) includes an etching, lithograph, product of photogravure, 

woodcut, print or similar work, not being a photograph. 

 Non-exhaustively defined, so room to argue here. 

 Sculpture 

 Includes a cast or model made for the purposes of sculpture (s 10(1)) 

 Although non-exhaustively defined, it is clear it does not include: 

o Arranging people/objects in a photo (set design) – Creation Records 

o A mower clutch assembly (Greenfield) 

 Purpose of creation as a sculpture may be relevant; is it to be enjoyed as a 

sculpture or does it fulfill another purpose 

o Lucasfilm – storm trooper helmets were utilitarian, viewed as an element in the process of production of the film to express an idea as part of a character portrayal . The object itself must reflect the 
ideas of the sculpture; need as aspect of artistic creation. 

 Photographs 

o Copyright subsists in the form, not subject matter, of photos. 

 Thus, two photographers can photograph the same subject 

matter without copying from each other. 

 Think Creation – Seeburg took covert photos of Oasis shoot. 

 Buildings or Models of Buildings 

 As defined by s 10, building includes a structure of any kind (s 10(1)) 

whether of artistic quality or not. 

 Includes a half-tennis court (Half Court Tennis v Seymour) 

 Includes a garden layout + steps, walls, ponds (Darwin Fiberglass) 

 Part Buildings: CR subsists in: (a) an original artistic work that is a building 

situated in Australia; or  (b) an original artistic work that is attached to, or 

forms part of, such a building (per (s 32(3)) 

 Works of Artistic Craftsmanship 

 At a minimum requires some craftsmanship (Creation Records) 

 Generally includes articles by craftsman (jewelry, metalwork, potter) 

 But not confined to handicraft (Coogi – computer design); just something 

that presupposes special training, skill and knowledge for its production 

and implies a manifestation of pride in sound workmanship (Burge) 

 Because craftmanship  is qualified in the Act by the word artistic, the Court cannot avoid the task of making a judgement, on the evidence before it, whether the work has sufficient level of aesthetic appeal  Coogi at 603). 

Thus, the Court undertake an objective assessment as to whether the author, 

in making the article, had the main object of creating an article, which would 

have a substantial appeal to the aesthetic tastes of those who observe it 

(Cuisenaire v Reed). Per Burge v Swarbrick; this determination turns on 
assessing the extent to which the particular work s artistic expression, in its 

form, is unconstrained by functional considerations…  

o For example, in Coogi, a really complex dress design (with unusual 

textures and colours), although functional, was clearly artistic upon 

an objective assessment. 



 CR Design Overlap point: Note, if something is deemed a work of artistic 

craftsmanship, can produce more than 50 without design registration! 

 

 

o Dramatic Works 

 Dramatic work includes (s 10(1)): 

 a choreographic show or other dumb show; and 

 a scenario or script for a cinematograph film, 

 but does not include a cinematograph film (part IV work) as distinct from the 

scenario or script for a cinematograph film. 

 The essential character of a dramatic work is that it is intended to be represented or 

performed in some way, for example, by acting or dancing. 

 A dramatic work must not only be intended to be performed, it must also be able to 

be performed.  Disparate elements without sufficient unity do not amount to a 

dramatic work. (Green) 

 Using catchphrases on a show is insufficient (Green – clap-o-meter  

 Cannot be inherently static , needs movement, story, action Creation) 

 Likely an actual script is needed, presented in evidence, or something which 

evidences pre-determination in performances (Aristocrat) 

 Factors: See Tamberlin J in Aristocrat: There is no apparent plot, nor is there 
any choreography, script, characterisarion or interaction between the 

characters and there is a strong element of unpredictability and randomness. 

None of these elements are essential or individually determinative, but 

weighing them cumulatively, I am lead to the conclusion that the 

specifications does not give rise to a dramatic work   
 Public Events: Unlikely that public events (i.e. fireworks) will be considered 

dramatic works. Hill J, in Nine v ABC, rejected an argument that the running 

sheet for the firework was itself a dramatic work – although a central part of 

his reasoning was that the reduction of its choreography to material form 

was not guaranteed.  

o Musical Works 

 The term musical  is not defined in the Copyright Act, although Mummery LJ in 

Hyperion offered a broad interpretation of musical works as being in essence 

combining sounds for listening to… more than mere noise . 

 Note we are dealing with written music here, the sounds heard are Part IV 

 Cover Versions:  

 Essentially depends on sweat of the brow doctrine  

 May have separate copyright to the original, provided differences in arrangement can be identified which don t arise from mere interpretation i.e. to suit singers range , but instead constitute creational composition  and 
the application of independent judgment (CBS v Guy) 

o Same applies to reinterpretation of old musical scores for modern 

performers (Sawkins) 

o Connection with Australia 

 The work must be sufficiently connected to Australia (s 32).  

 Must first determine whether or not the work is published for the purposes of s29(1); 

different requirements for published and unpublished works: 

 a  A work is published  if a reproduction of the work or edition has been supplied by sale or otherwise  to the public . 



 (b) film – deemed to have been published if, but only if, copies of the film have been sold, let 

on hire, or offered or exposed for sale or hire, to the public;  

 I sound recording – deemed to have been published if, but only if, records embodying the 

recording have been supplied (whether by sale or otherwise) to the public. 

 s29(3) things like performance, constructing buildings or creating models, do not 

constitute publication.  

 s29(6) unauthorized publication does not count;  

 s29(4) ‘colourable’ publications; don’t count except for infringement. 
 If the work is published: 

 The publication must have first taken place in Australia; 

o first publication  is deemed to be in Australia if a book is published in Australia 
within 30 days of publication overseas s 29(5) 

 Alternatively, the author must be a qualified person when it was first published 

o A qualified person is an Australian citizen, an Australian protected person, or a 

person resident in Australia (s 32(4)) – includes incorporated companies. 

 If the work is unpublished: 

 Author must be a qualified person (see above) at the time it was made (s 32(1)). 

o If the making of the work extends over a period, the author must be a qualified 

person for a substantial part of that period (s32(1) 

 

Foreign Works: 
The Berne Convention requires that we treat authors from other Berne countries as we treat 

our own. 

Copyright (International Protection) Regulations, Reg 4: extends protection, for a Berne 

Convention country, a UCC country, a Rome Convention country, a WCT country, a WPPT 

country or a WTO country to: country, or a WTO country, to: 

 works or other subject-matter made or first published in such a country;  

 an artistic work that is a building, or is attached to or forms part of building, situated 

in such a country;  

 a person who is a citizen, national or resident of such a country;  

 a body corporate incorporated under the law of such a country; 

 a sound or television broadcast made from a place in a Rome Convention country 

after 1 January 1992 by a "relevant broadcaster" 

 a live performance incorporated in a sound recording and having a connection with a 

WPPT country;  

 an Australian retransmission of US television broadcasts; and  

 encoded broadcasts made from the USA 

 
  


