
5.3 When is it appropriate to depart from the text:  
(Departing from the literal approach) 
• Acts Interpretations Act (Cth): s15AA “Courts is to adopt an interpretation that would best achieve the 

purpose or object of the Act.”  

• Interpretation of Legislation (Vic): s.35 “An interpretation that would promote the purpose or object 
underlying the act shall be preferred compared to one that would not promote the purpose or object.” 

 
As per (CIC Insurance), mere inconveniences of result or outcome is not a ground for departing from the 
literal meaning of the text read in its context. However, there are situations in which inconvenience of 
result or improbability of result assists the court in concluding that an alternative construction which is 
reasonably open is to be preferred over the literal meaning because the alternative interpretation is better 
at reflecting and conforms with the legislative intent.  
 
Furthermore, as per (Cooper Brookes), court can depart the literal interpretation of a legislative provision 
when “the operation of the statute on a literal reading does not conform to the legislative intent as 
ascertained from the provisions of the statute, including the policy which may be discerned from those 
provisions.” 
 
Why we should not depart from the literal meaning?  
The Courts has on numerous occasion forewarned us of the danger from departing from the literal 
meaning of the text. (Taylor v Owners)    
 
As per French CJ in (Litigation of a Statutory Universe), the downside of adopting a purely purposive 
approach that departs too far from the text might potentially violate the separation of powers in the 
Constitution.  
 
In the event of departing from the literal meaning, what do we do? Reading words in?  
If the circumstances apply where we can depart, and it is not enough for it to be construed differently, 
then we may read in words. (Taylor v Owners)  

• Situations where we can depart from the literal meaning. 
o Correcting minor printing or drafting errors.  
o ‘reading down’ and serving legislation to avoid constitutional invalidity.  
o Regarding powers not expressly conferred but are conferred by implication- necessary to carry 

out another power that is expressly conferred.  
o ‘Reading in’ or ‘implying in’ words where Lord Diplocks conditions in Jones are satisfied.  

1. The mischief attempting to be remedied can be ‘precisely’ identified. (Purpose).  
2. There is ‘a plain case of a drafting mistake’.  
3. The words that would have been added by the drafters and approved by parliament 

can be precisely stated (a single interpretation).  
4. ‘Must be consistent with the wording otherwise adopted by the draftsman.’  

 
‘In construing written documents it has always been though proper to engraft upon the text such 
provisions as are necessary to prevent the failure of the undertaking” (see presumption of valid law). But 
this is “a dangerous liberty, not lightly to be resorted to.” The need must be “compelling” and the 
[inserted] provisions be confined “to the need that evoked it’ (Learned Hand of SCOTUS).   
 



‘However if the literal meaning of a provisions is to be modified by reference to the purposes of the Act, 
the modification must be identifiable to give effect to the purposes. It must also be consistent with the 
wording otherwise adopted by the draftsman. s.35 ILA requires a court to construe an Act, not to rewrite 
them in light of the purpose. (Mill v Meeking) 

5.4 Extrinsic Materials  
 
Enables you to make reference to Extrinsic Materials:  

• s.15AB AIA (Cth)  

• s.35 ILA (Vic)  
 
Types:  

➢ Explanatory Memoranda  
➢ Parliamentary debates  
➢ Second reading speech’s  
➢ Statement of compatibility  
➢ Law reform commission reports  
➢ International law (if the act is made with respect to external affairs s. 51(29) Constitution)  
➢ Dictionaries  
➢ Parliamentary committee reports: Royal Commission reports, Board of Inquiry.  
➢ Journals of the Senate 

 
Views:  
The modern approach allows extrinsic material, particularly law reform bodies at common law, to be 
considered early on with the context. (CIC Insurance; s.15AB)  
 
With reference to (Lloyd) and (Lacey), statutory interpretation involves ascertaining the statute’s purpose 
and identifying the mischief that it is intended to remedy, such can be done so with appropriate reference 
to extrinsic materials.  

  



Presumption of legality in practice: Common Law “freedom of Speech and Expression”  
Evans v NSW 

Facts:  
Evans was organizing protesters who opposed the Catholic Church doctrine on abortion, contraception 
and sexuality. They wished to directly communicate these concerns to the World Youth Day pilgrims (via 
distribution of very provocative items).  

• S.46(3) provides: ‘A person must not sell or distribute a prescribed article… without the 
approval of the Authority.’ Maximum Penalty: $5000.  

• S.46(10) provides that regulations may prescribe classes of articles for the purposes of the Act.  
o Under Cl 4 these include: food and drinks; religious items; apparel; clothing 

accessories; jewellery; giftware; hard goods and stationery.  

• Cl 7 relevantly provides that an authorized person (meaning a police officer or SEC member) 
may direct a person within a World Youth Day declared area to cease engaging in conduct that: 
Cause annoyance or inconvenience to participants in a World Youth Day event’ (unless 
reasonable excuse).  

 
Held:  
In regards to the items being under Cl 4.  

• S.46(3) does authorize Cl 4. There is nothing in the ordinary nor purposive meaning of ‘prescribed 
article’ that suggest a conflict with Cl 4.  
 

• Leaflets and flyers are unlikely to be categorized as stationary. Once printed on, they do not fall 
within that category.  

 

• Buttons, badges and stickers are expressly mentioned under giftware. However, giftware’s 
ordinary meaning refers to articles of merchandise that are used as gifts. Context is very 
important; without it any items could be classified as giftware.  

o The applications propose to distribute neither souvenirs nor gifts intended for event-
goers.  

o These stickers are wholly for a purpose that is not intended to be covered by the act.  
 

• Accordingly, s.46(3) does not conflict with IFPC nor the principle of legality. When read together 
with Cl 4, it acts in a very limited set of circumstances which do not impede these rights (context).  
 

• In regards to Cl 7: ‘because they [were] directed not to communication but to public safety and 
interference with the rights and freedoms of others.’  

 

 


