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Topic 1 
Overview 

 

Criminal Procedure 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 



An Adversarial System  
 
Note: The proceedings are in the hands of the parties (evidence, arguments, witnesses); judge 
as referee. 
 

1. Gathering evidence for trial: Responsibility for gathering evidence rests wit with the 
parties – prosecution and defence.  

2. Trial/hearing is the exclusive forum for determining guilt; an independent 
evaluation of evidence by an impartial neutral judge.  

3. Discretion: Because in an adversarial model decision making is left largely in the hands 
of the parties there is a recognised:  

- Prosecutorial discretion not to proceed with the case (even when there is 
evidence to support a criminal charge). 

- Option for the defendant to plead guilty and avoid a trial. 
4. Nature of the trial process: all parties determine the witnesses they call and the nature 

of the evidence they give; the opposing party has the right to cross-examine. The court’s 
role is confined to overseeing the process by which evidence is given (to ensure that it is 
within the rules) and then weighing up that evidence to determine whether there is a 
reasonable doubt. Strict rules operate to prevent the admission of evidence that may 
prejudice or mislead the fact finder. 

5. Role of the victim: the victim is largely relegated to the role of witness. They have no 
recognised status in either the pre-trial investigation or the trial itself. Prosecution is 
brought on behalf of the State. 

 

 
Key Features of the Adversarial System  
 
Traditional Features:  
 

- Presumption of innocence (prosecution must prove case against accused)  
- Right to silence (prosecution must prove case against accused) cf developments in the 

UK 
- Right to fair trial etc 
- Exclusionary rules of evidence (jury) 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 



Jurisdiction  
 
Federal: The Federal Government and the Australian Federal Police have roles in relation to 
some offences, especially drug trafficking and terrorism.  
 
State: In Victoria, the Victorian Parliament makes most of our laws relating to crime and 
criminal procedure (including penalties and police powers). The Victorian Government 
manages funding for police and courts, legal assistance and the prison and parole system. 
Victoria Police are funded by the Victorian Government and the Chief Commissioner is 
appointed by the Police Minister. 
 
Natural Persons: The original object of the criminal law (physical sanctions).  
 
Corporations: May be prosecuted. Liability attributed through actions of employees acting 
within scope of their authority and the mental states of persons of managerial authority of the 
corporation.  
 
Unincorporated Associations: Generally cannot be prosecuted as such, but individual 
members can.  
 
Foreign Nationals: Can be prosecuted for offences committed within jurisdiction.  
 
 

Immunities – Children  
 

- Sovereign  
- Diplomatic  

 
Children 
 

- Under age 10 – conclusively presumed to be incapable of any criminal offence: Children, 
Youth and Families Act 2005 s344; Criminal Code s7.1 

- 10-14: common law: doli incapax:  rebuttable presumption that young person lack the 
necessary level of mental culpability (ie prosecution must prove child know his/her 
conduct was wrong) ALH (2003) 6 VR 276 (see especially the discussion by Cummins 
AJA); Criminal Code s7.2 

 
Children Youth and Families Act 2005(Vic) (S344): It is conclusively presumed that a child 
under the age of 10 years cannot commit an offence.  
 
Criminal Code Act (Cth) (S7.1): A child under 10 years old is not criminally responsible for an 
offence.  
 
 
 
 
 
 
 
 
 

 
 



Law Enforcement  
 

- No general doctrine of immunity but special statutory provisions may operate for 
activities within the scope of their duties eg  

- Undercover operations for illicit drugs: Drugs, Poisons and Controlled Substances Act 
1981 s50; 

- Child pornography: Crimes Act  1958 ss68(2) & 70(4). 
 
Immunities – Law Enforcement  
 
Section 50: Drug, Poisons and Controlled Substances Act 1981 (Vic) Immunity of 
authorized officers and authorised police employees: 
 

- No authorized officer or authorised police employee shall be in any way liable to any 
penalty in respect of anything done by him or her in the exercise of any power or in the 
performance of any duty conferred or imposed upon him or her pursuant to the 
provisions of this Act and the regulations. 

 
Witness ‘Immunity’  
 
Witness Indemnity  
 

- May be granted by Attorney-General or DPP 
- Witness receives from prosecutor a written undertaking of immunity from prosecution 

if s/he gives evidence on behalf of crown (transactional indemnity).The effect is to 
render the person a compellable witness for the crown 

- If witness does not give frank and truthful evidence, DPP may withdraw indemnity 
- BUT if DPP subsequently unfairly reneged on decision not to prosecute, court could 

exercise inherent power to stay any prosecution as oppressive and abuse of process 
(Fox, 2010, 21). 

 
OPP Victoria 
 
General Policy  
 
Indemnity granter only in those cases: In which all alternative means of securing the conviction 
of the principal offender have been considered and rejected and 
Which involve relatively serious offences.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Police Witness Loses Immunity in Drug Arrest  
 

- AN INFORMANT who evaded prosecution for his role in the sale of stolen army rocket 
launchers that were acquired by a Sydney terrorist cell has been arrested. 

- The man, a former member of the Rebels motorcycle gang, turned whistleblower for 
counter-terrorism police investigating the theft and sale of 10 rocket launchers stolen 
from the Holsworthy army base in 2001. 

- He was arrested this month by drug squad police investigating amphetamine 
supply…The man was given the code name Harrington and indemnity from prosecution 
for giving evidence in the trial of former army captain Shane Della-Vedova, who used 
Harrington as a go-between to sell the rocket launchers. Harrington passed on at least 
seven of the launchers to south-western Sydney illegal gun dealer Taha Abdul-Rahman, 
who became the middle man in selling two of the launchers to Adnan ''Eddie'' Darwiche 
for use in his feud with a rival drug gang. Darwiche, serving a triple life sentence for 
murder, on-sold five other launchers to members of a Lakemba terrorist cell, all of 
whom have since been convicted despite only one of the launchers ever being found. 

- Harrington got off scot free. Abdul-Rahman received a 2½ year sentence. 
 

 
Jurisdiction – Time (Victoria) 
 
Indictable Offences: At common law, prosecution may take place at any time after their 
commission. BUT some statutory time limits/ procedural preconditions may exist for specific 
offences.  
 
R v Tait (1996) VR 662: If limitation period passed or precondition not met, an accused cannot 
be convicted of the offence, even on a plea of guilty.  
 
Adults: Charges must be filed within one year of the date on which the offence alleged to have 
been committed (CP Act 2009 s7).  
 
Children: Charges must be filed within six months of the date on which the offence alleged to 
have been committed (Children Youth and Families Act 2005 s344A).  
 
 
Jurisdiction Time – Commonwealth  
 
Individuals: Where maximum term of imprisonment for 1st offence is > 6 months: prosecution 
may be commenced at any time. If less, prosecution must be commenced within 12 months of  
commission of offence: Crimes Act 1914 (Cth) s15B. 
 
If offender is corporate entity: Where maximum penalty for 1st offence is 150 penalty units or 
more: prosecution may be commenced at any time. If less, prosecution must be commenced 
within 12 months of commission of crime: Crimes Act 1914 (Cth) s15 (1A).  
 

Shane Della-
Vedova 

Harrington (10) 
Abdul-

Rahman(7) 
Eddie Darwich 

(7) 
Lakemba 

terrorist cell(5) 



Crimes Act 1914 (Cth)  
 

 

Retrospectivity and Criminal Procedure 
 

- The presumption against retrospectivity does not apply to procedural and evidentiary 
matters. 

- A person who allegedly has committed an offence is to be tried according to the practice 
and procedure prevailing at the time of the trial (not at the time of offending): Rodway 
(1990) 169 CLR 515 (but be mindful of transitional provisions) 

 
Application 
 

- Robert Hughes was charged with sexual offences that occurred between 1983-1991.  
 
Trial Feb. 2014:  
 

- Relevant law for sexual offences (indecent assault, sexual assault)was the law as it 
existed at the time of offending 

- Relevant law for trial/criminal procedure was the law as it existed at the time of the trial 
 

 
Processing Through the Criminal Justice System  
 

1. Police investigation – questioning, search & seizure, fingerprints, forensic procedures 
2. Arrest or other commencement 
3. Charging 
4. Bail (if arrested) 
5. Prosecution 
6. Hearing or trial (Jury-(indictable offences) 
7. Sentence 
8. Appeal 

 
The Trigger – Reporting Crime to Police  
 

- Victoria Police & AFP record and investigate crime and also have a crime prevention 
role.  

- BUT not all crime is reported to police or recorded by them (especially assault, sexual 
assault and family violence) which can affect the accuracy of police crime statistics. 

 
2014/2015:  
 

Refer to specific Act but 
generally 

Individuals: s 15B 

Prosecution may commence at 
any time where max term 
prison for 1st offence > 6 

months 

Prosecution must commence 
within 12 mths of offence 

where maxi term prison for 1st 
offence ≤ 6 months 

Corporations: s15(1A) 

Prosecution may occur at any 
time where max penalty for 1st 

offence ≥ 150 penalty units  

Prosecution must commence 
within 12 mths of offence 
where max penalty for 1st 

offence < 150 penalty units 



- 482,959 offences were recorded by Victoria Police.  
- Police dealt with 164,941 alleged offender incidents over the same period (approx. 3% 

of the Victorian population) 
 

Police Questioning and Investigation 
 

- Major issues re admissions/confessions now addressed through technology – recording 
of police interrogations (cf USA). Mobile phones, body cameras re arrest? 

- Police questioning regulated by statute and common law  
- Search  & seizure regulated by statute and common law.  
- Scientific aids to investigation – fingerprinting, DNA testing & other forensic procedures 

largely governed by statute 
 
Charging  
 

- Charges can be laid by the police and the Office of Public Prosecutions (OPP) 
- OPP: an independent, government-funded agency which prosecutes serious crimes  
- Police: Prosecute summary offences. For some minor offences, police can caution or fine 

a person. For other offences, police will charge them.  
- If the alleged crimes are serious offences such as rape, assault or murder, the police may 

first obtain advice from the Office of Public Prosecutions (OPP) before laying charges.  
- Although both the police and OPP consider the views of the victim, decisions about what 

charge to lay are based on the evidence collected during the investigation, legal 
principles and the public interest. 

- Police and the OPP have discretion to charge and prosecute someone. In broad terms, 
they will charge a person if it is reasonably likely the court will find them guilty and it is 
in the public interest to charge them. 

 
Bail and Remand  
 

- For some offences, the police will arrest the suspected offender and take them into 
custody.  

- Bail is the release of the person from custody upon their agreement to return to court to 
respond to the charges against them.  

- Bail can be granted by a police, a bail justice, a magistrate or a judge. 
- An accused person can apply for bail more than once and may do it at any stage between 

being charged and the date when their charges are heard by the court. If they are 
refused bail the first time, they can apply again. They must show the court that there are 
‘new facts and circumstances’ since their first application. 

- Bail conditions can be imposed, such as not approaching the alleged victim or paying 
money that will be lost if the person does not attend court. If a person is granted bail but 
does not attend court, they can be arrested and may be charged with an additional 
offence. 

 
 
 
 
 
 
 
 
 
 



Remand 
 

- If the court refuses bail, the accused person will remain in custody. They are known as a 
“remand” prisoner and will be held in custody until they successfully apply for bail or 
until the end of their trial - where they may be found guilty and sentenced to prison, or 
found not  guilty & released.  

- Remand prisoners are innocent until proven guilty at trial.  
- In Victoria from 2005-10, about 18% of prisoners were on remand (the remaining 82% 

were serving prison sentences). 

 
 
Prosecution 
 

- Prosecution is the process of presenting evidence in court which seeks to prove that a 
person committed the crime they are charged with. 

- The police and the Office of Public Prosecutions (OPP) prosecute charges: 
Police: summary offences, Magistrates’ Court 
OPP: indictable offences, higher courts 
 

- Police and the OPP have discretion to prosecute someone. In broad terms, they will 
prosecute a person if it is reasonably likely the court will find them guilty and it is in the 
public interest to charge them. 

- Plea negotiation (cf plea bargaining in the USA – involves the judge) 
- The prosecution acts on behalf of the State of Victoria, not the victim of the crime (all 

crimes are said to be committed against the state). 
 
However, there are range of support services for crime victims and witnesses. In Victoria, the 
Victims’ Charter sets out the rights of victims in relation to the investigation and prosecution of 
crimes, including rights to: 
 

- Be treated fairly,  
- Be kept informed 
- Make a victim impact statement if the court decides a person is guilty. 

 
Courts & Trials 
 
Most accused plead guilty and appear before the courts for sentencing i.e. Western Australia:  
 

- 1997: 68 per cent of charges in the higher courts were determined by a plea of guilty.  
- 1996/97: 90 per cent of police charges in the Courts of Petty Sessions were determined 

by pleas of guilty: LRCWA (1999) Report 92: 7.18. 
 
Waller & Williams (2001): The vast majority of those who are prosecuted in the courts plead 
guilty to the charges against them. Indeed, if only a small percentage of those who at present 
plead guilty decided to contest the charges, our courts would break down under the pressure of 
cases for trial, and not simply for sentence. 
 

- If someone pleads not guilty, a court hearing will determine whether the person 
committed the crime they are accused of. The prosecution must prove beyond 
reasonable doubt that the accused person committed the crime and the accused person 
can present evidence seeking to show they did not commit the crime. 

- If a person pleads guilty, the court hearing will be for the purpose of sentencing the 
accused 



Plea  
 

 
 
Magistrates Court (Magistrates’ Court Act 1989 (Vic))  
 

- Trials of less serious offences (summary offences) are heard in the Magistrates Court 
without a jury. The judge decides the facts and whether the person is guilty.  

- The Magistrates’ Court also hears committal hearings for indictable offences are also 
heard in the Magistrates' Court. At a committal hearing, a decision is made about 
whether there is enough evidence for the case to go to trial in the County or Supreme 
courts. Summary matters stay only in the Magistrates' Court.  

- In Victoria, about 92% of alleged offenders are dealt with by the Magistrates Court. 
 

 
Children and Young People: Children, Youth and Families Act 2005 (Vic) 
 

- Trials of children and young people accused of crimes normally happen in the Children’s 
Court which handles around 5% of alleged offenders. 

 
Jurisdiction: Hears and determines charges against young people aged between 10 - 17 years 
at the time of committing the alleged offence. If  young person has turned 19 by the time their 
court case is commenced in the Children's Court, the case will be transferred to the Magistrates' 
Court: Children, Youth and Families Act 2005 s516. 
 
 
 
 
 
 
 
 
 
 
 

Plea 

Guilty 
Plea 

hearing 

Not guilty Trial 

Magistrate’s 
Court 

Committal 
hearing 

County 
court 

Supreme 
court Summary 

hearing 



Children’s Court  
 
Deals with all charges except:  
 

- Murder/ attempted murder 
- manslaughter 
- child homicide 
- defensive homicide 
- arson causing death, and 
- culpable driving causing death. 

 
Note: May conduct committal proceedings re young people charged with serious criminal 
offences (including  charges which CCt cannot hear), and who wish to, or who must, have their 
case heard by a judge and jury in the County Court or Supreme Court. 
 
County Court and Supreme Court  
 
Trials of indictable offences (more serious offences) like murder and rape are heard in the 
Supreme Court or the County Court:  
 

- A jury hears the evidence, decides the facts and applies the facts to the law, as directed 
by the judge, to determine whether the accused person is guilty.  

- Juries are made up of citizens randomly selected from the Victorian community. 
 
Note: The County Court is the largest trial court in the state. It hears serious criminal cases 
including rape, armed robbery, and serious assault, which are prosecuted by the Office of Public 
Prosecutions. 
 
Jurisdiction of the County Court  
 

- Can hear all indictable offences, except treason, murder and related offences.  
- The offences dealt with include serious theft, armed robbery, drug trafficking, sexual 

offences, fraud and dishonesty offences, culpable driving, serious assault and income 
and sales tax offences.  

- Most offences arise under Victorian legislation, however the Court also deals with a 
number of offences under Commonwealth legislation. 

 

 
 
 
 
 
 
 
 

Supreme Ct (murder, 
treason) 

County Ct 



 
The County Koori Court (2008 – ) 
 
Aim: To get a greater participation of Aboriginal community in sentencing process of the County 
Court (Aboriginal Elders or Respected Persons, Koori Court Officer).  
 

- Morwell and Bairnsdale Courts; Judge Smallwood is the Judge-in-Charge. 
- First sentencing court for Aboriginal offenders in a higher jurisdiction in Australia.  

 
Process: Less formal, respect for indigenous culture.  
 
Note: Accused must plead guilty to eligible offence.  
 
The Sexual Offences List – County Court 
 

- Sexual offences are managed in a separate list in the County Court.  
- These offences make up a significant part of the County Court’s criminal workload 

(approx. 50% of criminal trials involve sexual offences). 
- Special provisions 

 
Supreme Court of Victoria (1986)  
 
The Supreme Court of Victoria is the highest court in the State. The Supreme Court has locations 
in Melbourne and 11 regional areas of Victoria. The Chief Justice presides over the court, which 
is divided into two divisions:  
 

- the Court of Appeal. The Court of Appeal hears appeals against decisions made by single 
judges of the Supreme and County Courts.  

- the Trial Division. The Trial Division of the Supreme Court hears very serious criminal 
cases including rape and murder, which are prosecuted by the Office of Public 
Prosecutions.  

 
Note: In Victoria, only around 2% of alleged offenders are dealt with by the Supreme of County 
Courts.  
 
Note: Over 90% of criminal cases heard in Victorian courts result in a guilty finding – either 
through a guilty plea or a guilty finding after a trial. 
 
Sentencing 

 

Sentencing 

Retribution 

Deterence 
(specific v 
general) 

Rehabilitation 

Denunciation 

Incapacitation 



Factors taken into account in Sentencing 
 
A judge will take a range of factors into account in setting the penalty including:  
 

- the maximum penalty 
- current sentencing practices 
- the nature of the offence 
- any harm caused and the impact on the victim 
- whether the offender pleaded guilty and at what stage 
- the offender’s responsibility for the offence 
- the offender’s character including any criminal history. 

 
Example (Sentencing – Murder: Sentencing Council of Victoria, 2005-2010): 
 

- Imprisonment terms ranged from 8 years to life.  
- Median length of imprisonment (apart from people who received life sentences) was 18 

years.  
- The most common length of imprisonment imposed was  18 years (20 people).  
- Life sentences were given to 11 people. 

 
N = 133.  
 

Sentencing Orders  
 
Diversion: a process for some minor offences where the offender admits responsibility and 
takes action such as apologising to the victim or giving money to a charity. 
 
Fine: a monetary penalty paid to the state. 
 
Community corrections order: an order to do community work or other things. 
 
Also: 

- prison 
- other orders for certain crimes, like an order to pay compensation, to cancel the person’s 

drivers licence or to put them on the sex offenders register. 
 
2004/05: Victorian courts sentenced 87,040 people in criminal 
cases: 15% received prison sentences, 85% received non- prison sentences (eg fines or 
community orders). 
 
Sentencing and Parole  
 

- If the court punishes an offender with prison, in many cases it will set a minimum and 
maximum term.  

- Prisoners become eligible for conditional release on parole after serving the minimum 
term (non parole period)  

- Parole is intended to supervise their reintegration into the community and has been 
shown to reduce reoffending.  

- The Parole Board decides when someone is eligible for parole and what conditions 
apply to their parole and can cancel parole in some circumstances. 

 
 



Appeals – Criminal Procedure Act 2009 
 
A convicted person can appeal against sentence and/or conviction: 
 

- From Magistrates’ Court to County Court: ss254-256 
- From County Ct / Supreme Court to Ct of Appeal: 
- Against sentence: ss278-286 
- Against conviction: ss274-277 

 
The Crown may appeal against sentence: 
 

- From Magistrates’ Court to County Court: ss257-259 
- From County Ct / Supreme Court to Ct of Appeal: ss 287-294 

 
Determination of Appeal against Conviction (S276) 
 

1. On an appeal under section 274, the Court of Appeal must allow the appeal against 
conviction if the appellant satisfies the court that— 

a) the verdict of the jury is unreasonable or cannot be supported having regard to the 
evidence; or  

b) (b) as the result of an error or an irregularity in,or in relation to, the trial there has been 
a substantial miscarriage of justice; or 

c) (c) for any other reason there has been a substantial miscarriage of justice. 
 
2. In any other case, the Court of Appeal must dismiss an appeal under Section 274.  
 
Sibanda v The Queen [2011] VSCA 285 
 
Facts 

- D convicted at trial of rape of V; sentenced to 6 yrs imprisonment (minimum 3½ yrs) 
- D appealed against sentence and conviction 
- Prosecution & defence agreed that instruction of judge re consent was erroneous 
- Issue: effect of erroneous instruction? 

 
Court of Appeal 
 

- No substantial miscarriage of justice because belief in consent was not part of S’s 
case 

- Application to appeal against conviction refused 
- Application to appeal against sentence refused 

 
 
 
 
 
 
 
 
 
 
 
 



Key Themes & Tensions in Contemporary Criminal Procedure 
 

1. Effective investigation v human rights 
2. The traditional rights – the modern protections 
3. Technocratic principles of justice: 

- Efficiency 
- Speed 
- Routinised processes 

4. Increased recognition of role of victims  
 
Effective Crime Investigation v Protection of Rights 
 

- If effective crime investigation was the sole aim…mandatory DNA databases of the entire 
population, coercive interrogation, etc  BUT this might result in convicting the innocent, 
innocent accused ‘copping a plea’ (lawyer too costly, stress & uncertainty of trial, 
sentencing discount for pleading guilty eg R v McKenzie (2000) 113 A Crim R  534 

- Liberal democracies balance the aim of effective investigation with protection of human 
rights 
 

Traditional Rights at Common Law 
 

- Key rights/themes at common law: Right to be presumed innocent, right to silence, right 
not to be subject to arbitrary detention, right to fair trial, rule against double jeopardy 
(right not to be tried or punished more than once for the same offence)…. 

 
Victoria since 2006:  
 

- Charter of Human Rights and Responsibilities Act 2006 (Vic) 
- s13 Right to Privacy 
- s21 Right to liberty & security of person 
- s23: Children in the criminal process 
- s24: Right to be a fair hearing 
- s25: Rights in criminal proceedings 
- s26: Right not to be tried or punished more than once 

 
The Modern Protection 

- Charter of Human Rights and Responsibilities Act 2006 (Vic) 
- Influences interpretation of legislation 

 
Privacy and Reputation (S13) 
 
A person has the right:  
 
a) not to have his or her privacy, family, home or correspondence unlawfully or arbitrarily 
interfered with… 
 
Question: Police powers of search and seizure? 
 
 
 

 
 
 



The Right to Privacy and Police Recordings  
 
R v Wang [2011] 
 
Facts 

- D had been taken to a police station. Whilst at the station, he was recorded by the 
complainant, using police equipment (but not part of a formal interview) in discussion 
with the complainant. 

- The DPP wanted to introduce the tape recordings into evidence. D wanted the tapes 
excluded inter alia on the basis that they were in breach of the obligation of Victoria 
Police to act consistently with the Charter. 

 
Held 

- The unlawfulness of the recording enlivened the Court’s discretion to exclude this 
evidence. However, in this case, the Court decided not to exclude the evidence. 

 
Right to Liberty and Security of the Person 
 
(1) Every person has the right to liberty and security. 
(2) A person must not be subjected to arbitrary arrest or detention. 
(3) A person must not be deprived of his or her liberty except on grounds, and in accordance 
with procedures, established by law. 
(4) A person who is arrested or detained must be informed at the time of arrest or detention of 
the reason for the arrest or detention and must be promptly informed about any proceedings to 
be brought against him or her. 
(5) A person who is arrested or detained on a criminal charge— 
(a) must be promptly brought before a court; and 
(b) has the right to be brought to trial without unreasonable delay; and 
(c) must be released if paragraph (a) or (b) is not complied with. 
 
Rights in Criminal Proceedings 
Section 25: A person charged with a criminal offence has the right to be presumed innocent 
until proved guilty according to law.  
 
Section 25(2):  
(2) A person charged with a criminal offence is entitled without discrimination to the following 
minimum guarantees— 
(a) to be informed promptly and in detail of the nature and reason for the charge… 
(b) to have adequate time and facilities to prepare his or her defence and to communicate with a 
lawyer… 
(c) to be tried without unreasonable delay; and 
(d) to be tried in person, and to defend himself or herself personally or through legal assistance 
chosen by him or her or, if eligible, through legal aid provided by Victoria Legal Aid … 
(e) to be told, if he or she does not have legal assistance, about the right, if eligible, to legal aid… 
(f) to have legal aid provided if the interests of justice require it, without any costs payable by 
him or her if he or she meets the eligibility criteria … 
(g) to examine, or have examined, witnesses against him or her… 
(h) to obtain the attendance and examination of witnesses on his or her behalf under the same 
conditions as witnesses for the prosecution; 
(i) to have the free assistance of an interpreter if he or she cannot understand or speak English;  
 
 



Right not to be tried or punished more than once 
 

- A person must not be tried or punished more than once for an offence in respect of 
which he or she has already been finally convicted or acquitted in accordance with law. 
 

 
Powers/Protections 
 

POWERS  SAFEGUARDS 

Police power to arrest and detain Ss Limited to certain circumstances 
Right to silence 

Police power to conduct covert operations Limited to certain circumstances 

Police power to take fingerprints, forensic 
procedures 

Subject to limits, especially intimate samples 

Remand in custody Bail 

Courts determine guilt / innocence Standard: beyond reasonable doubt 
Right to silence 

All relevant evidence admissible Exclusionary rules (fairness etc) 

Courts given wide-sentencing powers Mitigating factors 

 
Procedural Efficiency 
 

- Restrictions on adjournments 
- Time periods for filing 
- Prioritisation of some offences (eg sex offences, domestic violence) 

 
Increasing recognition for Victims of Crime 
 

- Increasing recognition of the interests of victims of crime- has significantly impacted 
upon criminal procedure (and criminal law) during the past four decades, especially in 
relation to the prosecution of sexual offences. 

- Tension because prosecution is on behalf of the State (not the individual victim) 
- Many support services established eg Victims of Crime Helpline, information provided 

by police in the ‘Notice to the Victim’ form and through the publication A Victims Guide 
to Support Services and the Criminal Justice System.  

- Victims' Charter Act 2006 which became law on 1 November 2006. The principles 
established in the Charter must be followed by criminal justice agencies in their dealings 
with victims of crime. 

 

 

http://www.justice.vic.gov.au/victimsofcrime/home/resources/documents/voc+-+a+victims+guide+to+support+services+and+the+criminal+justice+system+(pdf)
http://www.justice.vic.gov.au/victimsofcrime/home/resources/documents/voc+-+a+victims+guide+to+support+services+and+the+criminal+justice+system+(pdf)
http://www.justice.vic.gov.au/victimsofcrime/home/resources/documents/voc+-+a+victims+guide+to+support+services+and+the+criminal+justice+system+(pdf)


Victims’ Charter Act 2006 (Vic) 
 
Key principles: the right to:  

1. be treated with courtesy, respect and dignity by all criminal justice and victim support 
services 
2. be given clear, timely and consistent information about your rights and entitlements 
3. be told about the police investigation at key stages 
4. be told about the prosecution, including charges laid and any substantial changes to 
charges, details of court dates and times when you are required as a witness or have 
indicated a wish to attend, court outcomes and any appeals lodged 
5. be told (if you request it) about the outcome of any bail application and any special 
conditions of bail which are intended to protect you 
6. have the court process explained to you, including your role as a witness 
7. as far as practicable, be protected from unnecessary contact with, and intimidation by, 
the accused and their family and supporters, as well as defence witnesses while you are 
at court 

 
Reforms also include:  

- Manner of giving evidence 
- Cross-examination by accused 
- Manner of cross-examination 
- Evidence of prior sexual history 
- Time frames for processing trial and related procedures 

 
Key Themes of Evidence 
 
The foundational inclusionary rule – Relevance: All relevant evidence is admissible; 
evidence that is not relevant is not admissible (no discretion) (S56 Evidence Act 2008).  
 
The exclusionary rules (discretionary), including:  

- Hearsay: s59 (some exceptions, ss60-75) 
- Coincidence/ similar fact (some exceptions): s98 
- Tendency (some exceptions): s99 
- Prejudicial effect outweighs probative value: s137 Evidence Act 2008 (Vic) – Christie 

discretion 
- Fairness discretion: ss85 (reliability) & 90 Evidence Act 2008 (Vic) 
- Illegally/Improperly obtained evidence : s138 & s 139 (failure to caution) Evidence Act 

2008 (Vic) 
 
 
 
 
 
 

 
 
 
 
 
 



Evidence Act 2008 (Vic); Evidence Act 1995 (Cth) 
 

 
 

Illegally/Improperly obtained evidence 
 
Evidence Act 2008:  

1. Evidence that was obtained –  
a) improperly or in contravention of an Australian law; or 
b) in consequence of an impropriety or of a contravention of an Australian law—is not 

to be admitted unless the desirability of admitting the evidence outweighs the 
undesirability of admitting evidence that has been obtained in the way in which the 
evidence was obtained 

 
What should the court take into account? (S138 EA 2008) 
 
(3) Without limiting the matters that the court may take into account under subsection (1), it is 
to take into account— 
(a) the probative value of the evidence; and 
(b) the importance of the evidence in the proceeding; and 
(c) the nature of the relevant offence, cause of action or defence and the nature of the subject-
matter of the proceeding; and 
(d) the gravity of the impropriety or contravention; and 
(e) whether the impropriety or contravention was deliberate or reckless; and  
(f) whether the impropriety or contravention was contrary to or inconsistent with a right of a 
person recognised by the International Covenant on Civil and Political Rights; and 
(g) whether any other proceeding (whether or not in a court) has been or is likely to be taken in 
relation to the impropriety or contravention; and 
(h) the difficulty (if any) of obtaining the evidence without impropriety or contravention of an 
Australian law. 
 
 
 
 
 
 
 

 

Rules of evidence 

Relevance  

(the fundamental 
inclusionary rule): ss55 

&56 

Exclusionary rules 

Hearsay: s59 

Coincidence/ similar fact: 
s98 

Tendency: s97 

Unfair prejudicial effect 
exceeds probative value: 

s137 

Unlawfully/improperly 
obtained evidence: s138 

Fairness (confessional 
evidence): ss85 & 90 



R v Ireland (1970) 126 CLR 321 
 
Facts 

- D charged with the murder of the licensee of a hotel in Adelaide. Forensic evidence 
linked him to the murder. 

- D was questioned by police (after being cautioned). At some point in the interview 
stated that he didn’t wish to answer any more questions. The police interrogator 
persisted in asking more questions, despite D repeating 7 more times ‘I don’t wish to 
answer’ or ‘No comment’. 

- D was later told that he had to have his hands photographed (scratches were present on 
his right hand and palm) and the photographs were taken. A medical practitioner also 
examined D’s hand 

- At trial, evidence of a police officer of the questioning was admitted as well as the 
photographs of D’s hand and the evidence of the medical practitioner. 

- D was convicted of murder. He appealed. Ct of Appeal (SA) upheld his appeal & ordered 
a new trial. Crown appealed to High Ct. 

 
Legal Issues 
 

- Admissibility of PO evidence of interview after D stated he did not want to answer any 
more questions 

- Admissibility of photographs of D’s right hand 
- Admissibility of evidence of medical practitioner who examined D’s hand 

 
High Court Held (Unanimous verdict; special leave to appeal refused) 
 

2. PO’s evidence of interview after D stated he did not want to answer any more questions 
NOT admissible because not relevant. Did not constitute admissions, was not probative 
of any relevant fact or circumstance (Barwick  CJ at [20]) 

3. Relevant statute gave police power to take photos for purposes of identification but this 
did not extend to compelling D to have photo for any other purpose è judicial discretion 
to exclude (and should have been excluded [29]) 

4. Relevant statute not complied with re evidence of medical practitioner è judicial 
discretion to exclude (and should have been excluded [29]) 

 
Outcome: High Ct not satisfied that trial judge exercise such a discretion, refused special leave 
to appeal. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 



R v Dietrich 
 
Facts 
 

- On Dec 17 1986 D was followed by federal police from Melbourne airport to his home. 
They suspected he was illegally importing heroin (smuggled in condoms inside his 
body.) 

- Next morning he was arrested and his home was searched (under warrant). Police 
found 2 quantities of heroin. D was charged and held in custody. During the night he was 
alleged to have passed another condom filled with heroin at the prison.  

- He was refused bail. 
- He subsequently stood trial in May 1988 in the County Court of Victoria on 4 charges 

under s233B Customs Act 1901 (Cth): 
 

Charges  
- Charge 1: importing a trafficable quantity of heroin 
- Charges 2 & 3 (alternative to 1st charge): possession of heroin 
- Charge 4: possession of heroin 
- The offences are punishable by life imprisonment or ‘for such period as the Court thinks 

appropriate’ (s235(2)). 
 
Facts (continued) 

-  
D had neither the ‘means nor money’ to secure a lawyer. He made numerous 
unsuccessful attempts to obtain legal representation: 

- Legal Aid Victoria (including appeals process) 
- Judiciary Act 1903 (Cth) s69(3) 
- Appeal to Cth Attorney General 
- Appeal to Cth Minister for Justice 

 
D did not want to represent himself: I cannot appear for myself, I’m not legally minded. I 
don’t understand the system…I’ve got no idea. I’m not emotionally or mentally fit to conduct my 
own trial. 
 
Continued: 

- Trial judge refused request for adjournment. Consistent with previous practice, trial 
continued with D unrepresented. 

- Convicted of charge 1, not guilty of charge 4. Sentenced to 7 years prison, to serve a 
minimum of 5 years 

- Appeal to Ct of Appeal – special leave to appeal denied. 
- Appeal to High Court of Australia: special leave to appeal granted, appeal allowed (5:2), 

conviction quashed, re-trial ordered. 
 
Legal Issues: Fairness 
 

- Was there a miscarriage of justice – was the trial unfair – because D was unrepresented 
by counsel? 

- Majority: Incorrect to conceive issue as ‘ absolute right to counsel’ – rather, should be 
conceptualised as whether trial of D was unfair because he was unrepresented by 
counsel. 

- Unfair = loss of reasonable chance of acquittal 
-   possibility that representation might have affected the outcome of the case            

  (Gaudron J [32]) 



- Adversarial system, consequences of not being represented: 
- No specialised knowledge of criminal law, criminal procedure, evidence 
- No experience in examination in chief and cross-examination 
- Trial strategies?  ………. 
- Consequences of unfair trial? Conviction quashed, new trial ordered.  
- Future practice? High Ct held that if trial of D for a serious crime is going to be unfair 

because s/he is unrepresented by counsel, trial judge should stay proceedings until legal 
representation could be obtained. 
 

Held (Toohey J): The question whether public funds should be allocated for legal 
representation of persons charged with criminal offences is one for governments, not the 
courts. 
Government responded with S360A Crimes Act now replaced by S197 Criminal 
Procedure Act 2009:  
 
((2) Subject to subsection (3) and despite any rule of law to the contrary (other than the Charter 
of Human Rights and Responsibilities), the fact that an accused has been refused legal assistance 
in respect of a trial is not a ground for an adjournment or stay of the trial. 
(3) If a court is satisfied at any time that— 
(a) it will be unable to ensure that the accused will receive a fair trial unless the accused is 
legally represented in the trial; and 
(b) the accused is in need of legal representation because the accused is unable to afford the full 
cost of obtaining from a private law practice or private legal practitioner legal representation in 
the trial— 
the court may order Victoria Legal Aid to provide legal representation to the accused, on any 
conditions specified by the court, and may adjourn the trial until that legal representation has 
been provided. 
 
Effect? 

- Refusal of legal aid does not per se provide the ground for adjournment or stay of  trial 
- BUT a judge may order Victoria Legal Aid to assist the accused if satisfied that the court 

is unable to ensure that the accused will receive a fair trial unless the accused is 
represented AND the accused is unable to afford the cost of obtaining private legal 
representation 

- In practice? Legal Aid now provides legal assistance to all persons accused of serious 
crimes in Victoria. 

 
Note: S197 enables court to order Legal Aid to provide accused with legal representation. BUT 
does not specify/nature of legal aid i.e. presence of instructing solicitor at trial?  
 
Procedural Features 

 Commonwealth offence tried in a Victorian court 
 Indictable offence tried before a jury 
 Principle of ‘fairness’ raised at trial applies to all parts of criminal procedure 

(investigation as well as trial) 
 Leave to appeal sought from Ct of Appeal (Vic) and High Court of Australia 

 

 
 
 
 



Victoria Legal Aid – Funding of Matters 
 
Focus is on people who:  

 can’t afford a private lawyer 
 have an intellectual disability, an acquired brain injury or mental illness 
 are in a psychiatric in-patient unit 
 are experiencing or at risk of homelessness 
 are a child or young person going to the Children’s Court 
 can’t speak, read or write well in English 
 are Indigenous Australians 
 are at court for a family violence matter or are at risk of family violence 
 are in custody or facing a serious penalty 

 
A serious penalty is where there is a real risk that a person will:  
 

 go to jail 
 be put on a community corrections order 
 get a substantial fine. 

 
Permanent Stay (Dupas v The Queen) 
 
High Court: [A] permanent stay will only be ordered in an extreme case and there must be a 
fundamental defect ‘of such a nature that nothing that a trial judge can do in the conduct of the 
trial can relieve against its unfair consequences.”  
 


