What are the theories of law? (Jurisprudence)

Jurisprudence examines the relationship between rules, morality and justice. There are five

major theories of law.

Liberal feminism

The law sometimes treats men and
women differently when they should
be treated the same

The law sometimes treats men and
women the same when they should
be treated differently

Questions notion of
autonomous individual

People are determined in large part
by social and political structures
that surround them

Law and o‘conomlcs e mnary

Legal do not
of leg: there are and
First strand » influences on those in power, which influences the
- end result of any legal conflict
" All law is politics, they are
Secondstrand mutually intertwined
Third strand Law tends to serve the wealthy and powerful by

protecting them against the demands of the poor
and minorities for greater justice

What the law says it does and
what it actually does are two
very different things

Natural law theory )

Explains the
effect of laws

Assesses which legal rles are

£ (Human nature
is constant

economically efficient

Predicts which legal

Attempts to create man-made
rules that conform to ideas of

"\ _goodness, righteousness and monan

rules will be made

Law = good or bad based on
its economic efficiency

Feminist jurisprudence

Sameness feminism

How the differences between men and women have
been used to discriminate against women; we need
to discredit false differences

Catherine MacKinnon

Male dominance is
embodied in law

Gender inequality is
fundamentally a political
question

Questions assumption inherent
in concepts of universality,

Cultural feminism

Emphasises differences between men and
women; suggests laws are shaped by
masculine, individual rights based views.

Women are more socially and
culturally connected, this needs to be
reflected in the legal system.

equality and objectivity

Law has naturalised a power
relationship that isn't natural, wherein

Rules that don't abide by moral
standards are not law, not
obliged to follow them
Some things are
naturally good
John Finnis' 7 _ [ Life, knowledge, play, beauty,
Basic Goods

friendship, practical

religion)
Jeremy Bentham
SR Requirements of a valid law = (1)
wish, (2) sanction, (3) expression
of wish, (4) generality
Law is merely

human creation

men are the norm rather than another set of differences

It is irrelevant whether men and
women are different or the same

Not necessarily a connection
between law and morality

Law = a general declaration of the will of a
sovereign, supported by the threat of

penalty, or promise of reward Lawas itis, notas

it ought to be
Views world in terms of
power hierarchy Hans Kelsen
Law is a statement about how le ought
STV S atatalotar ot Eated e
backed by threat of sanction
Command theory HLA Hart

Law is a wish expressed by a sovereign, the wish has to
be

must be

in the form of

must be a

everyone agrees upon

and the gl

and common superior that majority of people are in the
habit of obeying.

Understanding general morality

Method

Basic description of

approach

Difference from other

approaches

Kantian/deontological

Fairness

‘Right’ actions or policies
are those that primarily
enhance and respect
individual autonomy by

treating persons as ‘ends’

Concerned to refute the notion
that the end justifies the means-
arguing that the means, since
they often involve what

happens to individuals, are at

A law can be recognised if it has passed
through an established procedure that
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Parliament Executive

Makes the laws Administers the laws (Adjudicates the Iaws)

The federal Parliament Made up of the Crown The body of people

consists of the Queen, and its Ministers who adjudicate upon
the Senate, and the : legal disputes in what
House of are commonly

Body of people,
members of the
governing party or
parties, who form

referred to as courts

Representatives.
of law.

Most state I

Parliaments policy and control
consist of the the appropriate
Crown and an government

departments and

upper and lower A @
instrumentalities.

house.

The Doctrine of Separation of Powers states that these branches should not mix their
functions. However, this Doctrine assumes that the powers and functions of modern
government can neatly be divided and categorized. A further problem is, in Australia, the
doctrine is not really applicable to our system (based on the Westminster system) and
demands that the ministers of government are drawn from the Parliament- therefore, the

functions of the Parliament and Executive in Australia are somewhat mixed.

Responsible government
A system of government in Australia where the executive arm of government (made up of the
Crown and its Ministers) is responsible and accountable to the House of Representatives,

which is in turn accountable to the people under the concept of representative government.

The adversarial system and its alternatives

See: above for adversarial system.



The Inquisitorial system is used by civil law countries (most states of continental Europe,
some states in South America and some in Asia, such as Thailand and Japan). In the civil law
system, all laws, both substantive and procedural, are contained in comprehensive documents
called ‘codes’, and principles are generally developed by deduction from the principles of the
codes.

(1) Judges have the power to gather evidence, call witnesses and determine how the legal
proceedings will proceed. They serve a more bureaucratic function- they don’t make
the law, they merely apply the law that is set out in the codes.

(2) Has hearings at various stages.

(3) Strives to find justice, rather than just settle a dispute.

Alternative Dispute Resolution (ADR) and Non Adversarial Justice

ADR is a dispute resolution process which operates outside the usual court-based litigation
model. The aim of ADR is to encourage the settlement of a dispute between parties, usually
with the assistance of a neutral person. ADR includes processes such as assisted negotiation,
expert appraisal, mediation, conciliation, evaluation, early neutral evaluation, and mediation-

arbitration.

Law reports

A law report is a published account of legal proceedings including the judicial opinion and
orders made, and usually a statement of facts and reasoning behind the court’s decision.
Authorized reports contain judgments that have been approved by the court prior to

publication, and are published by official law reporting councils.

The Crown

The Queen is represented in the Australian legal system by the Governor-General and
Governors. There are departments governed in the Queen’s name- these representatives have
a number of functions to perform, including the giving of consent to the passing of Acts of
Parliament, and the making of regulations. With the exception of a small number of issues,
by convention, the Crown exercises power in accordance with the wishes of the Government.
Australia has 7 Crowns- the Crown of the right of the Commonwealth, and the Crown of the

rights of each 6 states.



