
Competition Law Guide to Answering Questions  

In the exam mention all that apply with key focus on whatever is most relevant-  include the existence of anti-overlap provisions 

 Restraint of trade – Common Law Doctrine 

A restraint of trade is a contract in which one party agrees with another party, to restrict their future liberties to 
carry on a trade with another person who is not party to the contract (Petrofina Ltd v Martin).  

Agreements in restraint of trade are unenforceable.  

1.   What type of contract is it? 

a.    Applies to the extent that the CCA does not (s4M) 

b.   Common law (ROT doctrine mainly limited to): employment contracts, sale of business 
(horizontal restraint between vendor and purchaser), partnership agreement - these are all 
expressly excluded in the CCA - (s51(2)) 

2.   Who does the restraint occur between? 

a.    Employer and employee 

b.   Vendor and purchaser of business  
c.    Partners 

3.   Does it restrain trade? if yes - illegal unless… continue to 4 

a.    If it doesn’t restrain trade = enforceable, not caught by ROT doctrine 

i.   i.e. must restrain rather than merely regulate trade 

4.   Does it protects a legitimate interest? If no = ROT 

a.    Property interest such as trade secrets or connections, client relationships, business goodwill (in 
connection with sale of business) or investment in training.  

b.   E.g. sporting contract ensures player available to play for club, other teams do not use his skills, 
there is club loyalty (Buckley v Tutty) etc. 

c.    Restraint must do no more than protect this interest 

i.   E.g. Vancouver Malt v Vancouver Breweries; can protect against entering into competition 
with competitors if only for short duration eg. likely to be reasonable to protect business 
goodwill 

d.   If yes = enforceable if…  

5.   Is it reasonable in the interest of the parties? (onus on party imposing the restraint) if no = ROT 

a.    Restraint does no more than is necessary to protect the interests of the covenantee  

b.   Consider whether covenantor (party restrained) is fairly/adequately compensated  

c. Onus discharged when free and competent parties agree and there is some commercial 
justification on both sides for the bargain (Esso Co v Harper’s Garage(UK)) 

d.   Ensure that neither the geographical area (Lindner v Murdock’s Garage) nor the time constraint 
is too long (Idameneo Pty Ltd v Dr Teresa) 

e.   Reasonableness assessed at time restraint was imposed (was it reasonable at the time restraint was 
imposed, not based on subsequent events (Lindner) 

f.    If yes = enforceable if… 

6.   Is it reasonable in the public interest? (onus shifts to party restrained, very difficult to prove unreasonable 
once it’s demonstrated to be in the interest of the parties) If no = ROT 

a.    Economic advantage or disadvantage to society? 

b.   Burden on society if a person can’t work (Dyer’s Case) unless consideration is adequate 
(Nordenfelt v The Maxim Norden Felt Company) 

c.    Lindner; against the public interest to restrain D from working at his trade for a year, or moving from 
his home town  
d.   If yes = enforceable and Not ROT!! 

    7.  If an answer of no and therefore unlawful ROT - can restraint of trade be severed from the remaining 
parts of the contract (ladder clause)? 

           a.    If yes = Remaining parts of contract enforceable... If no = Whole contract unenforceable 



Application of the CCA 
1.    Corporations 

a.    Foreign, trading or financial (s 4(1)) 
b.    Current activities test: the trading activities must form a sufficiently significant 

proportion of the corporation’s overall activities (Hughes v WACA) 
2.    Individuals (s 6(2)) 
3.    The Crown 

a.     Bound when carrying on business directly or indirectly through authority (s 2A) 
b.    Derivative Crown immunity available for parties dealing with Crown authorities in some cases (ACCC v 

Baxter Healthcare) 
4.    Federal Court has jurisdiction for all CCA matters (s 86) except s 46 (misuse of market power) 

which the Federal Circuit Court holds 

 

Economic concepts in CCA (each are separate definitions) 
1. What is competition? (s 4(1))   

a. S 4 CCA Includes competition from imports or services rendered from persons not in Australia 

a.    Comp expresses itself as ‘rivalrous market behaviour’ (Re: Queensland Co-Op, elements below from case) 

i.   Five elements of competitive market structure where conduct more likely to SLC: high degree 

of market concentration, high barriers to entry, extent of product differentiation, vertical 

integration (eg. Exclusive dealing), arrangements between firms 

2.    What is substantial lessening of competition? (test used in ss 45, 47, 50 and 50A = those that are not per se) 

a.    ‘Substantial’ is ‘meaningful or relevant to the competitive process’ (Rural Press v ACCC) 

b.    Conduct must substantially lessen competition in the market as a whole to be a contravention 

(not concerned with ability of individual sellers to compete) 

c.    If conduct has occurred: 

i.   Assess nature and extent of market 

ii.   What competition would exist ‘but for’ the conduct (‘but for’ test in Dandy Power)  

iii.   What competition is there following the conduct? 

iv.   Is this substantially less? 

1.    In Dowling v Dalgety, there was a highly competitive market, preventing one 

entrant would not SLC 

d.    If conduct is only proposed and has not yet occurred: 

i.   Use future ‘with and without’ test (Stirling Harbour) 

ii.   What is the likely state of competition in the future ‘with and without’ the proposed conduct? 

iii.  Is the difference substantial? 

3.    What is the Market? Product Market definition (important to figure out nature of comp in the market) 

a.    Includes market in Australia for goods or services or their substitutes (s 4E) 

b.    ‘Trade or trading between buyers and sellers’ (Queensland Wire Industries v BHP) 

c. Defining market narrowly will create appearance of more market power; too broad, less market power 

(QIW Retailers v David Holdings) 

d.    Identify goods and services which are the subject of the dispute 

i.   Focus on product geographic (TPC v Australia Meat Holdings) and functional dimensions (QIW) 

e.    Ascertain who supplies and who consumes them 

f.     Determine the reaction if supplier raises prices (what are the competitive restraints?)  

1)   Would buyers switch to another product? Or 

                                            2)   Would new entrants emerge to supply the market? (eg. geographic how far would people go) 

4.     What is Market Power? 

a. The ability of a firm to raise prices above the supply cost without rivals taking away customers in 

due time and exclude entry (Re Queensland Co-Op) 

b.    Indicators of market power = low market share if/or high barriers to entry (ip laws, govt restriction, 

cost, economies of scale etc.), unused capacity of other firms (can smaller players expand to produce 

more), any constraint to sustainably charge higher than competitive prices (Arnotts v TPC)



 Cartel conduct 
Division 1 of Part IV - Sections 44ZZRF and 44ZZRG make it an offence to make or give effect to a contract, 

arrangement or understanding (CAU) containing a ‘cartel provision.’ Sections 44ZZRJ and 44ZZRK are the civil 

liability provisions. ‘Cartel provision’ is defined in s 44ZZRD to include a provision in a CAU, to which at least two of 

the parties are competitors, having the purpose, effect or likely effect of fixing, controlling or maintaining prices, 

purpose of preventing, restricting or limiting production, purpose of market division, or purpose of bid rigging. 

Cartel conduct is prohibited per se without the need to prove that it had a detrimental effect on competition in the 

market. 

*Anti-Overlap provisions, in so far as (can be both if doesn’t overlap) conduct constitutes resale price 

maintenance, exclusive dealing, a dual listed company arrangement, a merger or a covenant prohibited by s 45B = 

the cartel provisions will not apply*  - no overlap with s45 both should be considered 
 

 

1.   Does the CCA apply to the parties? 

2.   What is the market definition? 

a.    Product, geographic, functional, time 

3.   Requires contract, arrangement or understanding 

a.    Contract: generally anything enforceable at law (or would be but for illegality) 

b.   Arrangement: communication, consent, consensus, commitment, (ACCC v Leahy) 

c.    Understanding: much less formal, but requires ‘meeting of the minds,’ consensus and commitment 
to act in a particular way 

i.   Significant uniformity in conduct post meeting (TPC v David Jones) 

4.   Made between competitors 

a.    At least two of the parties would be (or likely to be) in competition with each other in the 

relevant market, but for the cartel provision (s 44ZZRD(4)) 

5.   That contains a cartel provision (s 44ZZRD) 

a.    Purpose, effect, or likely effect of price fixing 44ZZRD(2) 

i.   Price is a charge of any kind (s 4) 

ii.   Fixing, controlling or maintaining prices (not limited to minimum prices) (eg. The price for, 
or discount, allowance, rebate or credit) 

iii.   May include recommended prices (s 44ZZRD(6)) if they are used to mask price fixing  

iv.   Does not apply to understanding to achieve ‘approximate’ price (TPC v Service Station 
Association) 

v.    Contrary to public interest Re The Yarn Spinners’ Agreement  

vi.   Required in  AG v Adelaide Steamship as people would lose jobs if firm continued 

operating at a loss 

b. Purpose of preventing, restricting or limiting 44ZZRD(3)(a) 
i. Production or likely production of goods 

ii. Capacity or likely capacity to supply services  
iii. Supply or likely supply of goods or services to persons or classes of persons by any or all 

parties 

iv.   * Includes things that may be a primary boycott but also broader range of activities*               

eg. agree to produce only 50% capacity in order to drive up demand and therefore prices 

c. Purpose of market division 44ZZRD(3)(b); or  

  i.   Dividing up or allocating customers, or geographic areas of persons or classes of 

persons likely to, or that have acquired or supplied goods or services (eg. get together with 

competitor and say ill supply this type of customers, you supply that type, or you supply 

that area and ill supply this area – both are forms of cartel conduct).  

d.   Purpose of bid rigging 44ZZRD(3)(c) 
                 i.   manipulating outcome of bid eg. one or more bid and others won’t, agreeing to all bid etc. 
 



6.   Per se prohibited, presumed detrimental effect on competition 

a.    Criminal offence under ss 44ZZRF (to make CAU containing cartel provision) and 44ZZRG (give 

effect to cartel provision in CAU) 

i.   Fault elements for the criminal offence need to be established and are:  
   1.  Intention to make or give effect to the CAU 
   2.  Knowledge or belief that it contained a cartel provision 

 Recklessness or wilful ignorance is insufficient to establish  
 Need not know that the cartel provision was unlawful (eg. knowing 

CAU contains something that would be defined as a price fixing 
provision but not knowing it was unlawful), knowledge or belief will 
still be established 

ii.   If only one party knew, they can be convicted (s 44ZZRH) 

iii.   To be convicted, jury must find unanimously that the physical and mental elements are 
satisfied beyond a reasonable doubt 

iv.   Criminal and civil penalties apply - include fines or imprisonment 

b.   Civil ss 44ZZRJ (to make CAU containing cartel provision) and 44ZZRK (give effect to cartel 

provision in CAU) 

            i.   Same as the criminal offence but no fault element required  

7. EXCEPTIONS 

i.       Joint venture defence (s 44ZZRO and 44ZZRP)  

a.     more likely to be authorised than other exceptions 

b.     a cartel provision contained in a contractual joint venture for the production and/or supply of 
goods and services will not be caught 

c.    Will be subject to general anti-competitive conduct prohibition s45 (requires competition test) 

 ii.     Authorisation  

              a.    Can be authorised in advance (s 88(1A)) if it.. 

              b.    Would result in benefit to the public outweighing detriment to public by any lessening of       
competition (s 90(5A)) 

   c.    ACCC has a discretion to grant it or not, even if satisfied of the public benefit test (not just 
certain grounds, such as those when notifying ACCC see below.  

 iii.    Notification (cheaper) not available to all parties, is to eg. small business collective bargaining 

  a.    Parties may notify ACCC in advance of proposed bargaining conduct (value of proposed conduct      
must not exceed $3mil) 

   b.  Conduct will be permitted after 14 days unless ACCC objects 

   c.   ACCC can only object if: (certain grounds) 

- any likely benefit to the public  

- does not or would not outweigh likely detriment to public 

ii.            CAU between related bodies corporate 

iv.           Collective acquisition of goods 

v.            Joint advertising of price for resupply of goods or services collectively acquired 

8.   Penalties/Remedies 

i. Criminal 
a. Individuals 

i. Imprisonment of up to 10 years 
ii. Fine of 2000 penalty units ($220,000) 

b. Companies 
i. Fine – the greater of $10,000,000 or three times total value of benefit obtained or (if 

that cannot be determined) 10% of annual turnover of body corporate + related bodies. 
ii. Civil 

a. Individuals: up to $500,000 – other remedies eg. disqualification from directorship 



b. Companies: Same as criminal (but pecuniary penalty not fine) 

9. Immunity/Cooperation 

 i. Whistle-blower Immunity (ACCC) 

  a. Corporations 

 Party to cartel; admits contravention; first to apply; has or will cease involvement; 
admissions corporate act; ACCC does not already have sufficient evidence to prosecute 

b. Individuals 

 Essentially the same as for corporations 

ii. Immunity (criminal – CDPP (not ACCC)) 

a. Receives advice from ACCC; same criteria as above, can do it but hasn’t occurred often 

iii. Cooperation policy also exists (eg. admit conduct, ACCC will make joint penalty submissions with guilty 
party, can discount, ACCC cooperation policy will guide this, courts to determine whether to reduce penalty 
or not and by how much, will typically take recommendations from ACCC) 

 

Relevant Harper Recommendations for Cartel Conduct 

 Simplification of cartel provision 
 Conduct will apply only to actual or likely competitors (on balance of probabilities)  

Compare with Norcast, threshold was low seeks to rectify 

 Broader exemption for joint ventures 

In particular, no limit for contractual joint ventures 

 Exemptions for trading restrictions imposed by one firm on another in connection with supply or acquisition 
of goods or services, including IP, recognising that such conduct will be prohibited by section 45 of the CCA 
(or section 47 if retained) if it has the purpose, effect or likely effect of substantially lessening competition. 

o (ANZ/Flight Centre) – restrictions imposed when dealing with agents that fall outside the cartel laws, 
not exempt however only currently caught under s45 anti-competitive agreement etc. 

 

 

 


