
 
 
• Rescission concerns the right of a party to set aside a contract.  
• The aim of the remedy is to place both parties in the positions that they would have been 

in had the contract or transaction never occurred.  
o “The function of a court in which proceedings for rescission are taken is to adjudicate 

upon the validity of a purported disaffirmance as an act avoiding the transaction ab 
initio and if it is valid to give effect to it and make appropriate consequential orders’ - 
Alati v Kruger 

• A voidable contract is valid until rescinded and a void contract was never valid due to an 
inherent flaw.  

• In order for rescission to be granted there must be  
o A vitiating factor in the formation of the contract 
o An election to rescind and  
o Restitutio in integrum. 

• Rescission ends all past and future obligations.  
 
Rescission at common law 
• Rescission at common law was subject to the strict rule in Hunt v Silk  

o Only possible where specific restitution was possible.  
• At common law contracts can be rescinded for  

o Fraudulent misrepresentation  
o Duress. 

 
Rescission at equity 
• Can provide relief where substantial restoration is available.  
• Equity can utilize its concurrent jurisdiction to provide relief where the contract has been 

vitiated by a common law factor like fraudulent misrepresentation.  
• At equity contracts can be rescinded for  

o Innocent and fraudulent misrepresentation 
o Mistake 
o Duress 
o Undue influence 
o Unconscionable dealing  
o Breach of fiduciary duty.  

• ‘Consequential orders’ should be applied by the courts in response to the circumstances 
of the case, to ensure that practical justice is achieved. These may include an account of 
profits, allowances for improvements, declarations to the rights of parties, orders for 
delivery up and cancellation of documents or injunctions - O’sullivan v Management 
Agency  

 
 
 
 
 
 
 

RESCISSION 



1. Vitiating factors 
a) Unconscionable conduct 

o The requirements to prove unconscionable dealing - Amadio Deane J  
§ There was a ‘special disability’ and  
§ The disability was ‘sufficiently evident to the stronger party’ making it prima 

facie unconscionable for the stronger party to accept or obtain the weaker party’s 
acceptance of the transaction. 

o  Where this has happened, the onus is on the third party to show that the ‘transaction 
was fair, just and reasonable’.  

o Special disability 
§ Not just some difference in bargaining power of the parties 
§ Must be one that seriously affects the ability of the innocent party’ to make a 

judgment of their own interests – Amadio 
§ Possible categories (not closed) – Blomley v Ryan 

• Poverty or need of any kind 
• Sickness 
• Age 
• Sex 
• Infirmity of body or mind 
• Drunkenness 
• Illiteracy or lack of education 
• Lack of assistance or explanation where [it] is necessary 

§ Common characteristic - one which placed one party at a ‘serious disadvantage 
vis-à-vis the other’ – Blomley v Ryan 

§ In Blomley the weaker party was elderly and had a compromised mental state as a 
result of excess drinking.  

§ This is in contrast with Louth v Diprose where an experienced solicitor made a 
gift to someone and claimed that his special disability was his strong emotional 
dependence on the defendant, and she had misled him to believe that she needed 
money.  

§ The ability of a strong emotional dependence to act as a special disability was 
affirmed by the High Court in Bridgewater v Leahy, where the uncle’s attachment 
to his nephew was deemed a sufficient disability.  

o Adequacy of consideration 
§ Although a loss or detriment is not present in all cases an inadequacy of 

consideration may support the ‘inference that a position of disadvantage existed’ 
and may show that ‘unfair use was made of the occasion’ - Blomley  

o Unconscientious conduct of the defendant 
§ It is sufficient that the other contracting party ‘is aware of the possibility that that 

situation may exist or is aware of the facts that would raise that possibility in the 
mind of any reasonable person’ – Amadio 

o Under the ACL 
§ s 20(1)  

• A person must not in trade or commerce engage in conduct that is 
unconscionable within the meaning of the unwritten law from time to time. 

§ s 22(1)  
• Non-exhaustive list of matters to which the court may have regard in 

determining whether there has been unconscionable conduct. 
 



b) Undue influence 
o Arising out of a ‘relationship between two persons where one has acquired over 

another a measure of influence, or ascendancy of which the’ stronger party takes an 
unfair advantage - Royal Bank 

o Looks to the quality of the consent whereas unconscionable dealing looks to the 
conduct of the stronger party - Deane J in Amadio at 474.  

o In order to amount to undue influence the relationship must be one of influence, 
which has been abused to influence a transaction.  

o The relationship 
§ Presumptive relationships assume a position of ascendancy  

• Parents and child or guardian and ward (Webber v NSW) 
• Priest and penitent (Allcard v Skinner) 
• Solicitor and client (Dowsett v Reidi) 
• Physician and patient (Brenn v Williams)  
• Express trustee and beneficiary (Whereat v Duff).  

§ These categories may change with social pressures and changes circumstances, 
such as in Garcia v NAB a wife guaranteeing her husband’s debts led to a 
relationship of trust and confidence where it would not normally exist. 

§ Relationships can also be proven to be one of influence 
• Eg. Johnson v Buttess  - a 67 year old man was described as illiterate, 

unintelligent, inexperienced in business matters and habitually dependent on 
others for advice and assistance. After his wife’s death he made a transfer of 
his home for the kindness shown by the done, but the done was unable to 
satisfy the onus on her to justify the transaction.  

• Watkins v Combes a highly disadvantageous transaction was set aside from an 
elderly woman to her relatives.  

o Abuse of influence 
§ There will be an exercise of undue influence if ‘the person in a position of 

domination has used that position to obtain an unfair advantage for himself, and 
so to cause injury to the person relying upon his authority or aid’ - Watkins  

§ In cases of actual undue influence, where the court is satisfied that the gift was the 
result of influence expressly used by the done for that purpose, the claimant must 
prove that their entry into the transaction was induced by the influence.  
• Barclays v O’Brien - a complainant must prove ‘affirmatively that the 

wrongdoer exerted undue influence on the complainant to enter into the 
particular transaction which is impugned’. 

§ In cases of presumed undue influence, once a relationship of ascendancy has been 
established, the onus rests on the stronger party to show that they did not exercise 
undue influence over the weaker party - Johnson v Buttress 

o Rebuttal of presumption 
§ To rebut a presumption the stronger party must show that the transaction was 

entered into b the weaker party as ‘the independent and well-understood act of a 
man in a position to exercise a free judgment based on information as full as that 
of the donee’ – Johnson 

§ Independent legal advice, per the High Court in Johnson, and adequacy of 
consideration are often suggested to demonstrate that the freedom from undue 
influence.  

§ Although adequacy of consideration is a relevant consideration, it is not 
conclusive as a transaction may be unfair regardless, for example where 



‘consideration...moves to some third party’ and not the disadvantaged party - 
Amadio  

§ Laches and the influence of a third party are also indicaitive.  
§ Special wives guarantee 

• Where a wife, alive to the nature and effect of the obligation she is 
undertaking is procured to become her husband’s surety by exertion by him of 
undue influence, or where there is no undue influence, but the wife does not 
understand the effect of the document or the nature of the transaction, the wife 
may be entitled to rescind a guarantee of suretyship of her husband’s debts: 
Yerkey v Jones. 

• Garcia v NAB – confirmed second category 
o  Enforcement of the transaction was unconscionable because she did not 

understand the purport and effect, she obtained no gain from performance 
of the contract guaranteed, the lender was taken to understand that the 
surety may repose trust and confidence in her husband and that he may not 
have fully and accurately explained the purport and effect of the 
transaction to her, and the lender did not take steps to explain the 
transaction or establish whether a stranger had done so. The creditor does 
not have to have notice of some unconscionable dealing between the 
husband and wife, they only need know at the time of taking the guarantee 
that the surety is married to the borrower.  

• Kranz v NAB and ANZ v Alirezai - parties were brothers-in-law and trusted 
friends respectively. These relationships invoke the Garcia principles on the 
basis that they are relationships of trust and confidence in the ordinary sense 
of the words: Garcia. However, it was not unconscionable for the bank to 
enforce in either case as the bank did not know, nor were they put on inquiry, 
that a relationship of trust and confidence existed.  
o At 322 Winneke P and Eames JA stated that the Garcia principle would 

make it unconscionable for a bank to enforce a guarantee given by a 
volunteer if it has not explained the situation to the guarantor and does not 
know that an independent person has done so, however ‘if the bank knows 
that there was a relationship of trust and confidence between the guarantor 
and debtor’ then the transaction may be rescinded.  

• Watt v Bank of NSW it was doubted that this would apply to parents and 
children CLF210. 

 

 

UNDUE  INFLUNCE Must Show Characteristics Rebuttal Remedy 
Presumed Pre-existing 

relationship of trust and 
confidence – presumed 
categories not closed 

The will of the 
influenced party must 
be overborne – action 
not voluntary 

*independent 
advice 
*laches 
*influence of 3rd 
party 

Rescission 

Actual Relationship of 
ascendancy and 
dependence 

As above As above As above 
 

UNCONSCIONABLE  
CONDUCT 

Plaintiff under a special 
disadvantage or 
disability of which the 
defendant was aware 

Will of the pl. not 
overborne BUT the def 
exploits the disadv/ 
dis 

*as above 
*the transaction was 
fair and reasonable 

Transaction set 
aside or refusal of 
specific 
performance 


