
Development, Nature and Scope of International Law and an 
Introduction to the United Nations
Development, Nature and Scope of International Law: 
• What is international law?

• Definition of international law - a system of law that governs relations between states and other 
entities that have an international legal identity  

• International law is based on the consent of states which are sovereign equals - as stated by 
the 1970 United Nation General Assembly Declaration on Principles of International Law 
Concerning Friendly Relations and Cooperation Among States, “all states enjoy sovereign 
equality. They have equal rights and duties and are equal members of the international 
community, notwithstanding differences of an economic, social, political or other nature”, which 
is also codified in Article 2(1) of the United Nations Charter 

• Development of international law
• International law has its origins in the state practice of European states in the 16th and 17th 

centuries, which then expanded to their colonies - common background of the Christian religion 
and Greco-Roman civilisation

• This law of nations was upheld due to either a universally applicable ‘natural’ morality, 
according to the natural law school of thought, or the consent of the nations, from the ius 
gentium, ‘the law of the peoples’, school of thought

• Further recent changes in international law, with the end of the Cold War and the terrorist 
attacks of September 11: 
• Resort to war is now illegal - replacement of ‘self-help’ with a system of collective 

enforcement of peace and security 
• Emergence of non-state actors, like Al-Qaida 
• Demise of Lassa Oppenheim’s doctrine that “states solely and exclusively are the subject of 

international law” 
• Emergence of multilateral threats like global warming 
• Increased subject matter of international law - through the development of the law of human 

rights and international environmental law 
• Theories addressing international law

• John Austin’s 1832 argument of the ‘Austinian argument’ - that ‘positive law’ involved 
commands of a sovereign, a person who received the habitual obedience of the members of an 
independent political society but did not owe such obedience to any other person; due to the 
absence of such a sovereign, Austin described international law as “laws improperly so called”

• HLA Hart’s 1961 theory of three categories of rules: 
1. Primary rules - concern human action and interaction
2. Secondary rules - underpin and operate in support of the primary rules, like rules of 

adjudication and enforcement
3. ‘Master rule of recognition’ - enables the observer to identify the components of the 

system
• That international law has ‘primary rules’ but lacks ‘secondary rules’, as it has only 

rudimentary institutions of adjudication and enforcement, and a ‘master rule of 
recognition’

• Arguments for and against international law
• Opposition to international law as ‘law’: 

• Dependent on the consent of subjects for its existence 
• No supreme legislature for the creation or amendment of international law 
• No effective machinery for enforcement, in the absence of an international police force or a 

supreme court of international law with compulsory jurisdiction 
• Rules of international law are difficult to ascertain 
• It is possible for states not to comply with international law 

• Responses of international lawyers to opposition to international law as ‘law’: 
• But according to the arguments put forward in opposition to international law as ‘law’, much 

of domestic law would fail to qualify as well - due to complexity of much domestic law and the 



fact that domestic law is actually breached more often than international law, as the ‘law 
habit’ from Phillip Jessup (despite the often severe nature of breaches of international law 
with no repercussions, like the USSR’s military intervention in Afghanistan in 1979) 

• States also regard international law as binding - evidence of their state practice, as it is in the 
interests of all nations concerned to honour their obligations under international law, as noted 
by Hans Morgenthau in Politics Among Nations 

• The methods of enforcement are also different in the international legal order - being self-help 
(including counter-measures and acts of retorsion) and United Nations sanctions, as noted by 
Gerald Fitzmaurice in “The Foundations of the Authority of International Law and the Problem 
of Enforcement” 

• There is also an increasing number of international courts with compulsory jurisdiction - such 
as the International Court of Justice, as a principal organ of the United Nations in Article 7 of 
its Charter 

• Regardless, international law still has value anyway - in its basic purpose of “performing a 
useful and indeed a necessary function in international life in enabling states to carry on their 
day-to-day intercourse along orderly predictable lines”, from JL Brierly in The Law of Nations 

• Furthermore, international law is actually necessary to address multilateral threats like global 
warming - as stated by John Finnis, “recognition of the authoritativeness of particular customs 
affords all states an opportunity of furthering the common good of international community by 
solving interaction and coordination problems otherwise insoluble”

• Effectiveness of International Law
• The common good
• The psychological incentive to comply
• The practitioners of International Law
• The Flexibility of International Law
• The Political Cost
• Sanctions
• Progressive development of principles
• Influence of politics

• Weaknesses of International Law
• Lack of institutions
• Lack of certainty
• Vital interests
• Vital rules

• Rules of prohibition
• Loses credibility because we keep hanging our hat on the important rules but many get away 

with it
• Influence of politics
• Sovereignty


