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UNFAIR & UNCONSCIONABLE DEALINGS 

 Circumstances preceding or surrounding contract formation may vitiate the contract 
and entitle parties to rescind the contract 

 Rescission – act of electing to release the parties from a contract that has been vitiated 
o Contract is not void but remains in existence until party rescinds contract  

 Grounds that may give rise to right of rescission: 
o Undue influence 
o Unconscionability (common law & statute)  
o Yerkey v Jones Principle 
o Mistake 
o Misrepresentation (common law & statute)  

 

UNDUE INFLUENCE  
 One party has exercised such a large influence 

over another party that law wishes to protect 
influenced party. 

o May be at tension with traditional 
principles including freedom of 
contract  

 
Following principles set out in Johnson v Buttress  
 
Presumed undue influence 

 Once presumption established, onus is on 
influencing party to disprove existence of undue influence.  

 Can be established on 2 grounds: 
o Recognised or established relationships: e.g. parent and child, guardian and 

ward, solicitor and client, doctor and patient, religious/spiritual leader and 
followers, trustee and beneficiary.  

 Spousal relationships are not established category 
 

o Specific (ad-hoc relationship): past dealings between parties to a contract and 
relationship between parties can be equated with that of a category of 
established relationships. 

 Natural dominance can be shown with a corresponding dependence or 
trust in the other party which causes inherent inequality in dynamic 
between parties 
 

o Even if not in recognised category, claimant may bring evidence to prove 
relationship is one of trust and confidence  

 Rebutting presumption: alleged influenced party brought voluntary and independent 
mind to decision to enter into contract  
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 Persuasive (not conclusive) factual considerations: 
o Independent advice (Johnson v Buttress)  
o Degree of disadvantage  

 
Actual undue influence 

 No prior relationship of dependency between parties, actual exercise of undue 
influence in this particular transaction in this particular time  

 In absence of presumption, P must prove undue influence was exerted over them.  
 

 
 
 
UNDUE INFLUENCE IN TRIPARTITE SITUATIONS  
 
Bank of NSW v Rogers: In situations where a third party exerts 
undue influence over one of the parties to the contract in their 
decision to enter into the contract, the influenced party has the 
right to rescind the contract only if: 
 

1. It is established that a party to the contract was under the 
undue influence of a third party; (either presumed or 
actual undue influence); and 
 

RELEVANT QUESTIONS: 
 

1. Was relationship between A and B one of an established relationship? 
a. Yes  Presumption in favour of undue influence (Go Q3)  
b. No  (Go Q2)  

2. Is there an actual relationship of natural dominance and dependence and trust? 
a. Yes  Presumption in favour of undue influence (Go Q3)  
b. No  No presumption applies (Go Q4)  

3. If there is a presumption, is the presumption rebutted on the facts? 
a. Yes  No undue influence established  
b. No  Undue influence is established. There are rights to rescind the 

transaction. 
4. If there is no presumption, onus is on party seeking to set aside the transaction to 

prove undue influence. Can actual undue influence be established on facts? 
a. Yes  Undue influence is established. There are rights to rescind 

transaction 
b. No  No undue influence established.  

 
If rescission rights established, normal rules of rescission apply. 
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2. The other party to the contract can be shown to have possessed reasonable notice, or a 
sufficient knowledge, of either the undue influence itself or the facts that give rise to 
the undue influence.  

 
In this case, the facts that established undue influence included that bank was aware of uncle-
niece relationship, both lived together, that niece was providing security to uncle.  
 
 
YERKEY v JONES PRINCIPLE 
 
It is difficult to rescind a transaction involving third party bank situations where 
unconscionability involved between spousal relationships as there are not established 

category for undue influence and difficult to prove unconscionability because difficult to 
show existence of special disadvantage or disability that third party bank was aware of. 
 
Note:  

 Principle can apply to all relationships including de-facto and same-sex relationships 

 Can be rebutted if bank ensures party seeking rescission had understood terms of 
guarantee. Common way is to enlist solicitor to certify that wife has been advised 
appropriately.  

 
 
 
 
 
 
 
 
 
 
 
 
 

Elements of the Yerkey v Jones Principle (Garcia v NAB): 
 

1. Wife acts as guarantor for husband’s debts;  
2. Wife obtains no direct benefit from transaction;  
3. Bank or third party should understand that:  

a. Either because of spousal relationship, wife is likely to repose trust; OR 
b. Wife does not understand details of guarantee;  

4. Bank does not take steps to ensure wife understands details of guarantee 
 
Satisfying these elements will entitle wife to rescind contract. 
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UNCONSCIONABLE TRANSACTIONS 
COMMON LAW PRINCIPLES 

 
ACCC v CG Berbatis Holdings  
 

 Unconscionable conduct at common law involves exploitation of a special 
disadvantage of another party which impairs their capacity to protect their own 
interests  

 Must be distinguished from taking advantage of a special bargaining position which 
does not constitute unconscionable conduct  

 Special disadvantage can stem from: 
o Constitutional disadvantage (Amadio and Blomley and Ryan)  

 E.g. poverty, sickness, age, sex, infirmity of body or mind, 
intoxication, illiteracy or lack of education (Blomley and Ryan) 
 

o Situational disadvantage (Louth v Diprose and Bridgewater v Leahy) 
 E.g. extreme emotional dependence (Louth v Diprose), intoxication 

(Blomley v Ryan)  
 
Kakavas v Crown Melbourne Ltd  
 

 Gambling is only a special disadvantage if it is not under control  

 Although Crown was aware of K’s gambling history, they are entitled to believe K if 
he declared that he no longer suffered from gambling compulsion.  

 While deliberate ignorance of special disadvantage or disability constitutes sufficient 
awareness, mere indifference is not enough to constitute sufficient awareness. 

 

Elements of unconscionability (Commercial Bank of Australia v Amadio): 
 

1. One party is positioned with a special disadvantage that impairs their capacity to 
make decisions and protect their own interests; 
 

2. Other party has sufficient awareness of this disadvantage can be actual 
knowledge or knowledge of sufficient facts that would render a reasonable 
person aware of special disadvantage (Mason J); and  

 
3. There is an element of unconscionability where the other party exploits the 

special disadvantage. 
 
If elements of 1 & 2 are satisfied, there is a presumption of an element of exploitation 
unless other party rebuts the presumption by proving that the transaction was still fair, 
just and reasonable.  
 


