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TOPIC 1: INTRODUCTION: TORT & CONTRACT  

Issues of consideration: 
 Theoretical foundations and rationale for liability  

 Rationales for and objections to concurrent liability in tort and contract  

 Extent to which contractual terms and obligations regulate or limit obligations in tort  

 Role of legislation in overriding or supplementing common law principles 

 Role of fault and strict liability  

 Differing limitation periods 

 Choice of law rules 

 Remedies  

 Effect of contributory negligence by a claimant and the operation of apportionment legislation 
such as the Law Reform (Miscellaneous Provisions) Act 1965 (NSW).  

 

Introduction 

In considering the relationship of tort and contract, 2 questions arise. 
1. What is the conceptual distinction between liability in tort v liability in contract? 
2. Assuming there is a conceptual distinction between these two forms of civil liability, what are 

the practical implications of this distinction particularly in cases of concurrent liability in tort 
and contract i.e. cases where there is co-extensive liability in both tort and contract for the 
same wrongful act or omission? 

Conceptual distinction 

“The law of torts governs infringements of interests protected by the law 
independently of private agreement, whereas the law of contract governs 
expectations arising out of particular transactions between individual 
persons” (J H Baker 2002, p 317)  

Following general observations may be made: 
 

i. Tort is concerned primarily with compensation for injury or damage.  
Contract is concerned primarily with the enforcement of agreements.  
 

ii. Liability in tort is imposed by law without the agreement of the parties but may be relevant.  
Liability in contract is derived from the agreement of the parties.  
 

iii. Liability in tort is based on fault comprising intentional wrongdoing or negligence (subject to 
limited exceptions such as strict liability for some breaches of statutory duty).  
Daniels v. R White and Sons and Tarbard [1938] 4 All ER 258 

 

Practical Implications 
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 Limitation period under Limitation Act 1969 (NSW) for commencing an action in tort for 
negligence or in contract is the same (6 years as general rule, 3 years for personal injury), the 
limitation period in tort for negligence commences when damage is suffered by plaintiff but 
limitation period in contract commences when the breach occurs irrespective of whether the 
plaintiff has suffered damage at that time.  

 Measure of damages  
o Mason, Wilson and Dawson JJ in Gates v. City Mutual Life Assurance Society Ltd 

(1986) 63 ALR 600 at [607] 
“In contract, damages are awarded with the object of placing the plaintiff in the 
position in which he would have been had the contract been performed – he is 
entitled to damages for loss of bargain (expectation loss) and damage suffered, 
including expenditure incurred, in reliance on the contract (reliance loss). In tort, on 
the other hand, damages are awarded with the object of placing the plaintiff in the 
position in which he would have been had the tort not been committed (similar to 
reliance loss).” 

o Usually difference in basis for assessment  
o Test of remoteness of damage in contract is narrower that that applied in tort: Koufos 

v. C Czarnikow Ltd [1969] 1 AC 350; Astley v Austrust Ltd (1999) CLR 1 at [23] 

 Contributory negligence (historical interest only) 
o Common law – contributory negligence is a complete defence to a claim in tort for 

negligence (leading in modern law to reduction of damages under apportionment 
legislation) but it is no defence in a claim founded on breach of contract (Astley v. 
Austrust Ltd (1999) 161 ALR 155).  

o Unless contract provides to the contrary, it is not a defence to a claim for breach of 
contract for a D to show that the P’s carelessness contributed to the loss or damage 
which forms the subject of P’s claim: Astley v Austrust – this case continues to 
govern matter in situations to which amended legislation does not apply. 

o P must prove that its loss or damage was caused by D’s breach of contract. If the P’s 
own carelessness breaks the chain of causation between the breach and loss or 
damage, P will fail.  

o Harper v Ashtons Circus Pty Ltd [1972] 2 NSWLR 395: Plaintiff fell backwards from 
top tier of seats during performance of D’s circus. P sued D for breach of contract, 
being the D’s failure to provide a safety rail at the back of the top tier of seats. 
Though NSWCCA found no contributory negligence on part of P, court held, as a 
matter of principle, contributory negligence is no defence to an action founded on 
breach of contract and hence no ground for reduction of P’s damages under 
apportionment legislation.  

o Today, the apportionment principle (reduction of damages on account of contributory 
negligence) applies in cases of “breach of a contractual duty of care that is concurrent 
and co-extensive with a duty of care in tort”) s 9(1) Law Reform (Miscellaneous 
Provisions) Act 1965 (NSW) 

o S 9 Law Reform (Miscellaneous Provisions) Act 1965 (NSW): 
If a person (the claimant) suffers damage as the result partly of the claimant’s failure 
to take reasonable care (contributory negligence) and partly of the wrong of any other 
person: 
(a) a claim in respect of the damage is not defeated by reason of the contributory 

negligence of the claimant, and  
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(b) the damages recoverable in respect of the wrong are to be reduced to such extent 
as the court thinks just and equitable having regard to the claimant’s share in the 
responsibility for the damage.  

o s 8 defines ‘wrong’ as an act or omission that: 
(a) gives rise to a liability in tort in respect of which a defence of contributory 

negligence is available at common law, or  
(b) amounts to a breach of a contractual duty of care that is concurrent and co-

extensive with a duty of care in tort.  
 

o The apportionment legislation will be relevant to a claim for damages for breach of 
contract if the breach by D amounts to the ‘breach of a contractual duty of care that is 
concurrent and co-extensive with a duty of care in tort.’ This has 3 elements: 
1. D has undertaken a contractual DoC; 
2. Under common law principles of negligence, D is also subject to a tortious DoC; 

and  
3. Contractual duty is concurrent and co-extensive with the tortious duty. 

 Most likely context in which contributory negligence of P will be relevant is where a 
professional person breaches an express or implied duty to exercise care in performance of 
services, and the carelessness of client contributes to the loss. But it will depend on 
circumstances whether duty in contract is co-extensive with common law duty of care. In 
cases where duties differ, apportionment legislation will not apply to a claim for breach of 
contract.  

 Cases of strict liability – D who has exercised reasonable care may nevertheless be found to 
be in breach of contract. E.g. seller who supplies goods not fit for buyer’s purpose is in breach 
of contract even if reasonable care has been exercised – apportionment legislation not 
relevant.  

Concurrent liability in tort and contract 

“The fact that there is a contractual relationship between the parties which 
may give rise to an action for breach of contract, does not exclude the co-
existence of a right of action founded on negligence as between the same 
parties, independently of the contract, though arising out of the relationship in 
fact brought about by the contract.” Donoghue v Stevenson [1932] AC 562 
per Lord Macmillan  

Concurrent liability in tort and contract arises where liability imposed by law (tort) is co-extensive 
with liability derived from the agreement, express or implied, of the parties (contract).  
 
Examples: 

 Employer is under common law duty of reasonable care in respect of workplace safety of 
employees (tort). Implied term in every contract of employment that employer will take 
reasonable care for workplace safety of their employees (contract) 

 Carrier and fare paying passenger re safety of passenger: Kelly v. Metropolitan Railway Co. 
[1985] 1 QB 944. P was fare paying passenger on D’s steam train. P suffered personal injury 
when engine driver negligently failed to turn off steam on time to prevent train running into 
wall at dead-end of station. D admitted liability and issue was whether P’s claim was properly 
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founded in tort (as P contended) or contract (as D contended). Practical significance: higher 
scale of legal costs was recoverable by P in tort. ECA held that P’s claim had properly been 
tried as an action in tort even though claim could also been tried as an action in contract. Lord 
Esher MR stated: 

o Contract argument: a contract by railway company to carry P with reasonable care 
and skill and breach of that contract  

o Tort argument: P was being carried by railway company to knowledge of their 
servants, who were bound not to injure him by any negligence on their part and 
negligent.  

o Rationale of concurrent liability in a case such as Kelly is that the liability of the 
carrier for the safety of the passenger is an incident of the relationship of carrier and 
passenger and the carrier would be liable to the passenger even if he or she was being 
carried gratuitously i.e. there would be liability in tort even in absence of a 
contractual relationship between the parties.  

 Whether the P frames action in contract or tort, damages will be assessed on the more 
favourable test: H Parsons (Livestock) Ltd v Uttley Ingham & Co Ltd [1978] QB 791. 

 Between professional persons 
o Prosser and Keeton on the Law of Torts 5th edn, 1984, p. 661, the principle which 

seems to have emerged from the decided cases in the US (and it would also seem, the 
Anglo-Australian decided cases) is that there will be concurrent liability in tort and 
contract “whenever there would be liability for gratuitous performance without the 
contract”  

 

Liability of minors  

In cases of concurrent liability in tort and contract, the liability of D in tort is not affected by D’s lack 
of contractual capacity on account of his or her minority: Minors (Property and Contracts) Act 
(NSW) s 48. 
 

Choice of law considerations 

 It is in context of choice of law that concurrent liability in tort and contract has its most 
practical implications in modern law. 

 In essence, in Aust. law, liability in tort is governed by the law of the place where the tort was 
committed (lex loci delicti): John Pfeiffer Pty Ltd v. Rogerson (2000) 203 CLR 503  

 Liability in contract is governed by the legal system which is identified as the proper law of 
the contract or, in absence on an express or inferred choice, the legal system with which the 
contract has its closest and most real connection: Bonython v Commonwealth of Aust. [1951] 
AC 201.  

 Thus, in case involving concurrent liability, the existence or extent of the liability of the 
employer may be significantly different depending on whether the employee’s claim is 
framed in tort or in contract. See Garstang v. Cedenco JV Australia [2002] NSWSC 144; 
Busst v. Lotsirb Nominees [2003] 1 Qd R 477.  

 If a contract between a tour operator and a client is expressed to be governed by the law of 
NSW and client is injured in an accident in Slovakia caused by the tour operator’s negligence, 


