
  

 Corporate law is the legal rules sourced from both statute and general law that 

regulate the internal relationship between providers of capital (shareholders – both 

debt and equity capital) and the managers of that capital.  

 Centrality of the Corporations Act 2001 (Cth). 

 Section 57A of the Corporations Act 2001 defines Corporations as follows: 

57A(1). Subject to this section, in this Act, corporation includes: 

(a) a company; and 

(b) any body corporate (whether incorporated in this jurisdiction or elsewhere); and 

(c) an unincorporated body that under the law of its place of origin, may sue or be sued, or 

may hold property in the name of its secretary or of an officer of the body duly appointed for 

that purpose. 

57A(2). Neither of the following is a corporation: 

(a) an exempt public authority; 

(b) a corporation sole. 

 A company may be defined as a body of persons associated for the purpose of 

trade or business, together forming a distinct legal entity separate from its 

members and those who created it, to which rights and privileges as well as duties 

and liabilities may attach. 

 A corporation is a separate legal entity of corporations and can sue and be sued 

once they have been registered under the Corporations Act 2001. 

 A body corporate may be defined as a body of persons possessing the following 

under common law: 

o the power to sue and be sued; 

o perpetual succession; 

o a common seal; 

o the power to hold property; and  

o the power to make rules for the internal government of the body corporate. 

 

 A corporation aggregate consists of many persons, several of whom are 

contemporaneously members of it.  

 A corporation sole is such as consists, at any given time, of one person only. 

 As of September 2012, there are 1.95 million registered companies in Australia. 

 Regulated by the Corporations Act and the Australian Securities and 

Investments Commission (ASIC) – administrative body with broad investigative 

and penalty powers. Almost bordering on judicial powers (quasi-legislative and 

quasi-judicial).  

 An intangible artificially created legal entity with similar legal capacity to a 

natural person: has rights and duties, can enter into contracts, sue, be sued, own 

land, etc. Can’t vote, marry or go to jail: Section 124. 
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CORPORATIONS: BASIC FEATURES – SECTION 124-127  



 Corporations registered with ASIC under section 119.  

 Corporate veil separates the people involved from the company, giving the people 

limited liability (only lose what they agree to contribute): Salomon v Salomon & 

Co Ltd [1897]; Macaura v Northern Assurance Co Ltd [1925]; Lee v Lee’s Air 

Farming Ltd [1961]. 
 

 

HOW COMPANIES RAISE CAPITAL? Debt & Equity 

 

 Capital Markets – There are 2 ways of running a company for profit: 
 

1. By issuing shares (equity) – this is done through capital markets; and 

2. Borrowing from the bank (debt).  

 

 Securities – are a class of financial products  

 

1. Shares – as a bundle of rights providing the shareholder a proportionate 

share in the net worth of a business.  

2. Debentures / Debt Securities – lending the company an amount of money 

– this is represented by the face value of the debenture. These can also be 

traded on capital markets as they can be transferred from one owner to 

another.  

 

THE NATURE OF THE AUSTRALIAN CAPITAL MARKET  

 

Comparing the different types of investors:  

 
 Retail Investors: ‘mum and dad’ – privatisation of government companies, 

demutualisation – Telstra, Qantas, CBA, AMP, etc. They are investing for their 

own personal purposes (usually members of the public). 
 

 Institutional Investors: Banks, insurance companies and superannuation funds 

– these shareholders are accountable to the Corporations Act. They are usually 

investing for their profession.  

 

 Private Equity: Seek to take public company private or fund new ventures. They 

want to have a say in how the companies are run.  

 

 Other large investors: government investors.  

 

 

  



 

1.1.1 WHO CONTROLS THE CORPORATION? 

 

Managerialist Hypothesis 
 
 There is a complex relationship of ownership and control within the corporation. 

To describe the bundle of rights that shareholders possess collectively as making 

them ‘owners’ is potentially problematic. The asserted status of shareholders as 

owners is sometimes used to ground normative claims to the primacy of their 

interests in the corporation as seen through actions relating to fraud on the 

minority, statutory oppression, statutory derivative actions and personal actions. 

Putting the term ‘ownership’ into the mind of a shareholder is misleading as it 

indicates that shareholders are owners of the corporation rather than owners of 

the shares themselves. 

 Managerialist hypothesis follows that managers of large corporations are 

effectively free of close shareholder control. The managerialist model invests the 

corporate enterprise with an institutional personality and treats shareholders with 

other constituent groups as an interest external to the firm.  

 Managerialism stresses that corporate management owes duties to interest 

beyond the corporation’s formal legal constituents, ‘to four parties to industry’ – 

labour, capital, management and the community. Other constituents to whom 

modern management has expressed a responsibility include government, 

suppliers and consumers. 

 The managerialist theory is focused on the bifurcation of ownership and control. 

This theory says that those who own the corporation do not have control over it 

and those who control the corporation do not have significant ownership interests 

in it. 
 

What is Control? 

 

 Berle and Means, in their book The Modern Corporation and Private Property, put 

forward a definition of control that has been later interpreted to give rise to five 

major types of control within the corporation. These types are in effect a sliding 

scale from ownership = control to ownership ≠ control. The furthest on the scale is 

management control where shareholdings are so widely distributed that no 

individual or small group has an interest sufficient to dominate company affairs. 

This type severs the legal nexus between ownership and control and forms the 

majority of companies in the US, UK and a slightly smaller number in Australia. 

1. THEORIES OF THE CORPORATION 

1.1 THE HISTORICAL & SOCIAL CONTEXT  



 So as it is determined that control of the corporation is not correlative with 

ownership, the question begs, who then has ownership in the corporation? 

 

Who has Control? 

 

 Berle and Means said that control of a corporation comes from those with the 

power to select the board of directors. Although this seems like a circular 

argument because shareholders select the board of directors, the dispersed 

ownership model works to justify this statement. 

 The justification is as follows: 

 Theoretically, shareholders have the power to cast their vote to select the board of 

directors. The shareholder can do one of the three things with their vote: refrain 

from voting, attend the AGM and personally vote or sign a proxy. The first and last 

of these options are effectively transferring voting power to management.  

 However, widely distributed shares means many shareholders with minimal 

shareholdings, which in turns means less motivation to monitor the company 

activity and perhaps, vote. As the share that this person holds is so small his vote 

will count for little or nothing at the meeting. The shareholder is practically reduced 

to the alternative of not voting or appointing a proxy. In neither case will be able to 

exercise any measure of control, although he is technically the owner.  

 Rather, control will be in the hands of those who select the proxy committee who, 

in turn, elect the directors.  

 And finally, since the proxy committee is appointed by management, management 

can virtually dictate their own successors. Therefore, although managements 

share in the ‘ownership’ is negligible, the corporation can become a self-

perpetuating body. This is known as ‘management control’ and relies on the 

dispersed ownership model. 

 


