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STRICT AND ABSOLUTE LIABILITY  
 

□ Definition/Background 

Unlike an offence of mens rea, an offence of strict or absolute liability does not include 

the fault element; thus the prosecution does not need to look to the accused’s mental 

state; whether of intention, knowledge, or recklessness. This proves to be 

controversial as it extends criminal liability to those who did not intend to carry out the 

act.  

□ First presumption – displacing fault (Strict Liability) 

As established in He Kaw Teh, there is a presumption that fault is an element of an 

offence.  

 

 

 

However, this presumption can be displaced and rebutted by four factors: 

(Not one factor is determinative) 

□ Words of the statute 

- Does the statute allow for exception? 

- Does it include words of the state of mind i.e. intentionally, awareness.  

- What are the words of the surrounding sections? 

 

□ Purpose and subject matter of the section 

- Is it intending to regulate the profession? 

- Or is it a true crime? 

 

Spectrum: 

 

 

□ Consequences for the community 

- Is it aiming to promote administrative efficiency; thus easier to prosecute? 

- Unlike to create a class of luckless victims for SL as two defences are 

available 

 

□ Consequences for the accused  

- What is the impact of the penalty if inflicted on the accused? 

- Is there social stigma with conviction? 

 

Weigh the factors → does the consequences to the community and what Parliament 

intended outweigh the consequences for the individual? 

 

Look particularly at subject matter and consequences. 

On appeal, the High Court found the offence of drug trafficking to be criminal, 

not regulatory. The consequences of individual rights prevailed over the 

community. It was found to be a mens rea offence, not one of strict liability.  

True crime — regulatory offence — administrative offence 
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If fault is not displaced: 

With such a high penalty, Parliament intended for the courts to examine the 

accused’s state of mind. 

If fault is displaced: (argued by P): 

Since fault can be displaced, it is not an offence of mens rea. Using the same factors, we 

will consider whether defences can be displaced.  

□ Second presumption – displacing defences (Absolute Liability) 

The same four factors are to be assessed. (Weigh the factors) 

□ Words of the statute 

- Does it include words of defences i.e. lawful excuse, self-defence.  

- What did parliament intend? 

 

□ Purpose and subject matter of the section 

- Is it intending to regulate the profession? (more regulatory → AL) 

- Or is it a true crime? Did Parliament intend to defeat a ‘social evil’? Clarke 

 

 

 

 

 

□ Consequences for the community 

- Is it aiming to promote administrative efficiency; thus easier to prosecute? 

- Does it create a class of luckless victims? 

 

□ Consequences for the accused  

- What is the impact of the penalty if inflicted on the accused? 

- Is there social stigma with conviction? 

 

If defence is not displaced: 

Since defences cannot be displaced, it is one of strict liability.  

An offence of strict liability allows for defences including an honest and reasonable 

mistake belief in the facts (HRMF); or if there was an intervening act beyond the 

accused’s control (act of a stranger) defence.  

If defence is displaced: 

Since both presumptions can be displaced, it is an offence of absolute liability thus 

only conduct is in question.  

The defence of HRMF is not applicable to offences of absolute liability, although 

defences including an act of a stranger continues to be applicable despite it being 

‘absolute’.  

 

In Clarke, two girls aged fourteen were subject to child pornography. If 

the offence was to held as one of strict liability and the Proudman 

defence was applied, it would invalidate Parliament’s intention to protect 

children from exploitation. 


