
ELECTION 
 

If aggrieved party:  
Ø Elected to affirm the K  

o “The election to affirm the K is irrevocable and the right to terminate for the breach is lost 
(Foran v Wight). Thus, both parties remain obliged to perform their contractual 
obligations”  

o If another breach occurs and the aggrieved party wants to elect again 
§ “[AGGRIEVED PARTY] may argue that since the breach in question is a:  

• once and for all breach, the right to terminate arises when a new breach 
occurs. Events following the affirmation of the K can be relied on by 
[AGGRIEVED PARTY] for a fresh right to elect to 
[AFFIRM/TERMINATE] the K (Bowes v Chaleyer)  

• continuing breach, [OFFENDING PARTY]’s inability to rectify the 
breach gives rise to a new right to elect. REASON” 

  
Case Analogy 

Bowes v 
Chaleyer 

Ø Buyer wanted to cancel the K but seller affirmed the K  
Ø The seller delivered the tie silks in 3 batches (K: 2 batches)  
Ø The batches were also delivered in a period shorter than 2 months (K: the batches 

had the be deliver 2 months a part)   
Ø Thus, the buyer had a RTT  

 
Ø Elected to terminate the K  

o “The election to terminate the K is irrevocable and whilst both parties are relieved from 
further performance, accrued obligations still need to be fulfilled (Dennys Lascells)”  

 
Restrictions  
Ø “However, [OFFENDING PARTY] may claim that [AGGRIEVED PARTY]’s right to terminate 

is restricted on the following grounds.”  
 

[AGGRIEVED PARTY] was not ready and willing to perform the K (Foran v Wight) 
Ø Does the situation involve an:   

o Actual breach?  
§ “Since the [BREACH] was an actual breach, [AGGRIEVED PARTY] must prove 

they were ready, willing and able to perform their obligations at the time of the 
breach. FACTUAL ANALYSIS” 

o Anticipatory breach?   
§ Was the breach accepted?  

• Yes 
o “Since the [BREACH] was anticipatory and accepted by 

[AGGRIEVED PARTY], [AGGRIEVED PARTY] needs to prove 
that at the time of repudiation, they were not substantially disabled 
from performing their contractual obligations. FACTUAL 
ANALYSIS”  

• No  
o “Since the [BREACH] was anticipatory and wasn’t accepted by 

[AGGRIEVED PARTY] but [HE/SHE] wanted to terminate after 
the actual breach, [AGGRIEVED PARTY] needs to prove that he 
performed the obligation to [OBLIGATION], unless the 
repudiation by the [OFFENDING PARTY] made it futile or 
pointless for [HIM/HER] to perform their obligations (Foran v 
Wight).”  

Ø IF RELEVANT 



o Goods: “As per s 35 of the Goods Act, the seller must be ready and willing to give 
possession of the goods to the buyer in exchange for the price that the buyer must be ready 
and willing to pay”  

 
Election to affirm 

Ø “[AGGRIEVED PARTY]’s subsequent termination of the same breach is prohibited. 
[OFFENDING PARTY] needs to prove that [AGGRIEVED PARTY] harboured knowledge of the 
facts giving rise to the right to terminate and [HIS/HER] unequivocal conduct was consistent with 
the choice to continue the K (Immer (No 45))”. FACTUAL ANALYSIS”  

Ø “[AGGRIEVED PARTY] will counter on the basis that the breach was [FRESH/A CONTINUING 
BREACH] and thus, the [OFFENDING PARTY] is precluded from relying on this restriction. 
FACTUAL ANALYSIS”  

Ø IF RELEVANT  
o If extra time was granted  

§ “[AGGRIEVED PARTY] will argue that a mere extension of time is not likely to 
be an election to affirm the K but rather, an intention to refrain from electing till 
that date (Tropic Traders)”  

 
Case Analogy 

Immer 
(No 145)  

Ø Harboured knowledge (not satisfied) 
o At the time of sending the draft deed assignment, Immer wasn’t confronted 

with a choice to either affirm or terminate the K because he was under the 
impression the council approved the refurbishment grant  

Ø Unequivocal conduct (not satisfied)  
o The letter sent by Immer was not an unequivocal affirmation of the K, it 

only inferred that Immer would have continued with the K if Uniting 
Church was in a position to complete the K  

 
Case Analogy 

Tropical 
Traders  

Ø The seller granted the purchaser an extension of 8 days to pay the balance owing 
and then attempted to rescind from the K when the purchaser didn’t pay on the day  

 
Estoppel 

Ø “Estoppel can restrict [AGGRIEVED PARTY]’s right to terminate if [HE/SHE] induced 
[OFFENDING PARTY] to assume that the right to terminate would not be exercised (Legione). 
FACTUAL ANALYSIS (satisfying: assumption, inducement, reasonableness, unconscionability, 
detrimental reliance and departure).”  
 
Case Analogy 

Legione v 
Hateley 

Ø Estoppel not made out because: 
o The purchaser’s solicitors should have known the limit of the secretary’s 

authority and she also replied with “I’ll have to get instructions” so it 
wasn’t reasonable that any representation could be inferred from her 
conduct  

 
Relief against forfeiture (‘RAF’)  

Ø  “[OFFENDING PARTY] may raise RAF to preclude [WHAT HE IS TRYING TO STOP]. As the 
facts deal with the interest of land (‘[LAND]’), [OFFENDING PARTY] needs to prove that 
termination would be unconscientious because of fraud, accident, mistake or surprise (Tanwar). 
FACTUAL ANALYSIS.” 

Ø “[DEFENDANT] may nevertheless raise the considerations discussed in Legione by Mason and 
Deane JJ even though Tanwar cast doubt on their relevance:  

o Did the conduct of the vendor contribute to the purchaser’s breach?  
o Was the purchaser’s breach trivial or slight, and inadvertent and not wilful?  



o What damage or other adverse consequences did the vendor suffer by reason of the 
purchaser’s breach?  

o What is the magnitude of the purchaser loss and on the vendor’s gain if the forfeiture is to 
stand?  

o Is specific performance with or without compensation an adequate safeguard to the 
vendor?”   

Ø IF RELEVANT  
o If there has been an essential time stipulation that has been breached  

§ “[DEFENDANT] will argue that it is very rare for the Court to offer relief where 
there has been breach of an essential time condition (Legione per Mason and 
Deane JJ; Tanwar)”  

 
Case Analogy 

RAF not found 
Tanwar  Ø The funds coming from Singapore, preventing the purchaser from settling on time 

had nothing to do with the vendor  

Legione  Ø Vendors would reap the lucrative benefits of the houses that were erected on the 
land  

Ø Purchaser’s breach was inadvertent and not wilful   

 
Waiver 

Ø Discuss waiver within the relevant restrictions 
o Election to affirm  
o Estoppel  
o K variation  

Ø “[OFFENDING PARTY] could raise waiver on the basis that [AGGRIEVED PARTY] waived 
[HIS/HER] alternative right to [AFFIRM/TERMINATE] because [HE/SHE] 
[TERMINATED/AFFIRMED] (choose the opposite) the K (Gardiner).” 

Ø “However, [AGGRIEVED PARTY] can counter on the basis that waiver is only relevant to 
“manifestly unfair” (Kirby J in Agricultural and Rural Finance) facts and the current facts are fair 
because [REASON]. Moreover, the lack of High Court approval will undermine [OFFENDING 
PARTY]’s proposition.” 

 
Case Analogy 

Gardiner Ø RAF by election not found out  
o Oceanic Agricultural wasn’t confronted by 2 alternative rights 

because they were simply relieved of their obligations to 
indemnify Gardiner  

 
Conclusion  

1. “On balance, [AGGRIEVED PARTY] will be restricted from terminating the K because of 
[RELEVANT RESTRICTION]” 

2. “On balance [AGGRIEVED PARTY] will not be restricted from terminating the K”  
 


