
The Implied Nationhood Power 
• The HC has constantly held that nationhood power is implied under s 61 of the 
Constitution. 
• This means that the Cth may ‘engage in enterprises and activities peculiarly adapted to 
the government of a nation and which cannot otherwise be carried out for the benefit 
of the nation’ Mason J: AAP Case. 
• The nationhood power can therefore be used to spend revenues and implement national 
initiatives. For example: the Australian Institute of Sport, The CSIRO, The National 
Library 
o The Nationhood Power can go beyond the scope of the legislative heads of power: 
‘The end and purpose of the constitution is to sustain the nation. If the executive power 
extends to the protection of the nation against forces that would weaken it, it extends to 
the advancement of the Nation, whereby its strength is fostered. There is no reason to 
restrict the executive power to matters within the legislative heads of power. So cramped 
a constitution of the power would deny the Australian people many symbols of 
nationhood- a flag or anthem, or the benefits of many national initiatives in science, 
literature and the arts. ‘ Brennan J in Davis v The Cth (1988). 
o Matters of national security and protection of the nation are within the scope of this 
implied power: R v Hughes. Infact, ASIO operated for many years without being 
entrenched in legislation by way of this power. 
o Nationhood power is limited by way of federalism- it must be for the benefit of the 
entire nation. Hence, the states could not, under this head instigate a National 
Gallery- as it is limited it is not for the good of the nation; this is something only the 
Cth can do. 
o The Nationhood power can’t be extinguished by way of legislation (unlike the 
prerogative powers) as it is impliedly within s 61, therefore it is impliedly within the 
Constitution, and is not a CL power. 
o The Nationhood power is generally seen as a last resort… 
The Nationhood Power raises several issues: 
• Is it entrenched? 
• What legal constraints is it subject to? Can it be limited by statute? 
• It can give the executive more power- and no one like the executive! 
• Does it allow the Cth to intrude on the position of the states? 
Davis v The Cth (1988) 
• The Bicentennial celebrations marking Australia day. 
• Prior to the Bicentenary, the Cth enacted legislation to deal with the workings 
of the event: The Bicentenary Act (1980). This was required as a statutory 
authority was needed to run the event; it was a very large event. 
• S 22 of the act: It is an offence to trade in goods using the authorities logo in 
conjunction with words such as ‘1988, Bicentenary etc’ without the authorities 
permission. 
• This was to 1) protect IP, but the other part was: 2) Partly designed to regulate 
what people could say about the Bicentennial; a deeply controversial topic. 
• This section of the legislation would try and limit protest. 
• Davis (an activist) wants to produce t-shirts with the logos stating: ‘200 years 
of depression and suppression’ He writes to the authority for permission. They 
deny this. 
• He goes to the HC and seeks a declaration that BOTH the whole act, and s 22 
are constitutionally invalid. 
Re; The whole act being valid: 
• Could the parliament legislate on the Bicentennial? 
• It is a parliament of limited legislative powers by way of its limited heads of 
power. 



• Should the bicentennial want to be seen as valid, it has to be referable to a Cth 
legislative head of power. 
• There is no head referable in the Constitution to anything to do with such 
celebrations. 
• S 51(39) allows the legislature to make into law matters incidental to those 
powers vested in the government… If the Government has powers under the 
constitution, then the parliament may legislate on matters incidental to those 
powers. 
• The act is valid: ‘engage in enterprises and activities peculiarly adapted to the 
government of a nation and which cannot otherwise be carried out for the benefit 
of the nation’ 
• The Bicentennial falls under such a description- it is suited for the government to 
do this, and it cant be otherwise carried out by the states. 
• The Act therefore needs to be legislated- and this is done through the express 
incidental power. s 51(39). 
o The Government can organize the celebration under s 61. 
o And under s 51(39), the parliament can legislate on matters incidental 
to this: including setting up a statutory authority. 
Section 22 However: Is Invalid 
• S 22 was deemed disproportionate- and therefore was not incidental to the 
Governments power under s 51(39). All incidental powers must look at the 
notion of proportionality. 
• In assessing the constitutional validity of a law, a court is entitled to ask: 
• 1) Is the purpose of the law legitimate? Does it serve a legitimate purpose? 
o This doesn’t mean ‘is it a good law’ it is rather asking the question; is the law in 
relation to the head of power? 
o If the purpose is illegitimate, and not in relation to the head of power= invalid. 
o If the purpose is legitimate we ask: 
• 2) Were the means chosen to effectuate that purpose reasonably appropriated 
and adapted to the purpose? 
o The Australian Bicentennial Act has a legitimate purpose (end) – to promote the 
authority. It falls within s 61. Survives limb 1. 
o S 22 imposed a jail sentence for selling merchandise using the logo and words 
without permission from the authority. 
o The HC held that the means chosen to achieve the end of celebrating the bicentenary 
was grossly disproportionate. 
o Arresting people for making t-shirts with a political standpoint, is not a reasonable 
means in respect of the purpose of a national celebration. 
o Therefore s 22 was not connected to s 51(39), and therefore was invalid- it was not 
sufficiently connected to a head of power. 
o It was a severable section, as the two were not inextricably linked. 
	  


