
Week 1 - Introduction 
What is a crime? 
 Theoretical idea of what makes an act a criminal act rather than any other sort of act 
 Not concerned with private rights although any infringement of those rights may be taken into 

account in sentencing 
 A crime is regarded as a wrong committed against the community or the state: it is a public 

wrong 
 Infringement of individual or private rights may be rectified under the appropriate private 

laws, e.g. law of contract or torts 
 In assault, offender dealt with under criminal law but his or her victim may be able to recover 

compensation or damages in a civil action 
  
Definition of a crime 
 'legal wrong that can be followed by criminal proceedings which may result in punishment' 

o A crime is an illegal act that may be punished 
 Some acts are crimes because the individual has chosen to act in a particular way, either 

intending or being aware of the likely consequences 
o e.g. if you deliberately drop a heavy object from the 2nd story of an office building, 

arguably you would be aware that the object could potentially strike another person. In 
these cases, the prosecution would have to prove your act was intentional, reckless or 
negligent 

 Other crimes simply require you to commit the act. These are crimes of strict or absolute 
liability 
o Don't need to be able to prove intention 

Justification for criminalisation 
 Prevention of harm 

o Seatbelts 
o Using phone whilst driving 

 Morality 
o Homosexual acts (up until somewhat recently) 

 Community interest 
  
The aims of the criminal law 
 These are often related to the aims of punishment 
 Three central aims: 

o Retribution ('just desserts') 
 Eye for an eye 
 Getting even 

o Deterrence 
 Specific deterrence  the idea of punishing someone for committing a criminal 

act to deter them from doing the act again 
 General deterrence  presumes level of rationality within the community 

o Reformation 
 Rehabilitation 
 Desirable to reform or rehabilitate someone being charged with criminal offences 

for the community 
  
Sources of Criminal Law 
 Common law 



o Murder comes under common law, as does manslaughter (aside from one type of 
manslaughter which is in the Crimes Act) 

 Legislation  criminal law comes from legislation, it gives us the offences and defences that 
people can be charged with 
o Criminal Code (Cwlth) 
o Crimes Act (Vic) 
o Drugs Poisons and Controlled Substances Act (Vic) 
o Road Safety Act (Vic) 

  
The elements of an offence 
 Most crimes, except those that attract a strict liability, have a mental and non-mental 

component  an act and a state of mind: actus non facit reum nisi mens sit rea and generally, 
both must be contemporaneous 

 What must be proved? 
o e.g. for theft  dishonesty, appropriated, property, belonging to another, with the 

intention of permanently depriving 
 dishonestly and intention (mental elements) 
 Appropriates, property, belonging to someone else (not related to what is going 

on to the accused person's mind, but related to the act that took place) (non-
mental elements) 
 Driving offences mostly 

  
Mens Rea 
 Mens Rea may be described as the intention to commit an illegal act knowing that that 

conduct is wrong 
 The actus reus is every other aspect of the crime and is usually the criminal conduct 

The mens rea required for particular offences are: 
 Intention  intending to engage in the particular behaviour 
 Recklessness  engaging in the particular behaviour but reckless as to the consequences 
 Negligence  engaging in the particular behaviour but careless as to the consequences 
 (state of mind/mens rea/mental state needed to prove  all mean the same thing, 

interchangeable) 
o Recklessness and intention (biggest states of mind)  can have intentional murder or 

reckless murder 
  
Mens rea 
 Mens rea assumes that the person has the capacity to make a choice about engaging in that 

type of conduct and the capacity to know right from wrong 
o e.g. children under a certain age are deemed not to be capable of forming mens rea 
o Children under age 10 cannot be prosecuted for a criminal offence 
o Circumstances under which children between age of 10-14 can be charged 

  
Actus reus 
 The actus reus can include an omission/failure to act 
 The actus reus can be continuous through time 

o e.g. a person may have the intention to murder and act accordingly in order to carry that 
intention out but murder will not be committed until death actually results 

 Criminal conduct 
 Mostly a positive act, but can also be a failure to act 
 Can extend over time (injure someone who doesn't die for days and not until they die, can the 

person be charged with murder) 



 The conduct must be voluntary; there must be a conscious decision to act 
 So if you can prove that the act was involuntary, there may not be sufficient actus reus. 

However, the accused must be deprived of any choice to act or not act 
o e.g. sleep walking 

  
Who can commit crimes? 
 Children under a certain age are regarded as doli incapax  incapable of forming the 

necessary mens rea or perform an actus reus 
 In Victoria, a child up to the age of 10 years is incapable of committing a crime 
 Children between 10-14 years  at common law, it must be shown that the child understood 

that what he or she did was wrong 
 Over 14, children are presumed responsible for their own actions 
 Corporations are legal people and can commit crimes 

  
Classification of offences 
 Summary offences 

o Can only be heard in lower courts 
o Driving offences, road safety act offences 

 Indictable offences 
o Can only be heard in county or supreme court 
o Murder, manslaughter, rape, aggravated burglary 

 Indictable offences that can be heard summarily 
o Ordinarily dealt with in the higher courts but can be dealt with in the magistrates courts 
o Large group of offences, serious theft, drug trafficking 

 Set out in the Criminal Procedure Act 2009 (sections 27-30) 
  
Court Hierarchy 
 From lowest to highest: 

o Magistrates' Court 
o County Court 

 Indictable offences 
o Supreme Court 

 Death type offences: murder and manslaughter 
o Supreme Court - Court of Appeal 

 Only appellate 
o High Court of Australia 

 Only hears appeals 
  
Deciders of Facts 
 Magistrates' Court 

o Magistrate 
 County/Supreme Court 

o Jury 
 Refers to the person about what happens in a criminal case 

o Resolves  accused decides to plead guilty  finalises as a plea 
o Accused pleads not guilty  court decides whether or not they're guilty 

 In this case there would be a decider of the facts 
  
Legal burden of proof 
 The prosecution must prove its case beyond reasonable doubt 
 The onus is not on the accused to establish his or her innocence 



 If there is reasonable doubt raised either by defence or prosecution evidence, then the 
prosecution has not made out its case 
o Woolmington v DPP 

 Prosecution have the legal burden of proof 
  
Evidential burden of proof 
 Prosecution  evidential burden of proving elements of the crime 

Accused  evidential burden of raising any defences he/she relies on 


