
What remedies are available? 

1) Damages 

a. Cost of restoration 

i. Evans v Balog: house had no value so value could no longer diminish and 

so were awarded restoration costs 

ii. Contract compensation: Places P in position they would have been in if the 

contract had been performed  

iii. Tort compensation principle: Put P in position would have been in if the 

tort had not been committed 

1. Fair compensation 

2. Cost to D between competing measures is significant factor but 

only one factor in assessing reasonableness 

b. Diminution in value  

i. Hansen v Gloucester Developments: damage caused by excavation 

reduced the land value by 16K, land was worth 60K. Awarded 16K to 

make land suitable for sale 

c. CLA damages 

2) Restitution for contracts 

i. Action for restitution is outside the contractual relationship and is linked to 

considerations of justice and equity rather than compensation for loss or 

damage suffered 

ii. Allows parties to recover benefits conferred pursuant to void and 

unenforceable contracts and partially performed contracts 

1. Generally not available when K on foot 

2. Normally commenced when K terminated or found to be 

void/ineffective 

a. Inherently ineffective: never ineffective and is never 

materialised, void or unenforceable 

b. Discharged: becomes ineffective by frustration, termination 

or repudiation 

iii. Where K has been breached the P may bring alternative claims in contract 

or restitution but is only entitled to remedies under one 

b. Action for money had and received: Claim to recover money paid to another party 

c. Action for quantum meruit amount earned): claims to recover remuneration for 

services performed  

i. Recovery of money for services rendered: available where K is 

unenforceable and where K is terminated for breach 

ii. Innocent part who accepts defaulting party’s repudiation has the option of 

suing for damages or suing on quantum meruit Renard Constructions 

d. Action for quantum valebant (amount they are worth): claims to recover 

reasonable price for goods delivered 

e. Action for quasi contractual claims 

i. Restitutionary/ based on unjust enrichment 

ii. Assumptions 

1. D received a benefit 



2. Benefit was obtained at expense of claimant  

3. Receipt/retention of benefit by D is unjust 

iii. Unjust: 

1. Mistake of fact/law 

2. Duress: P confers benefit under compulsion, coercion or extortion 

3. Failure of agreed return: P does not receive performance promised 

for money payment 

4. Acceptance of benefit: D freely or constructively accept non-

monetary benefit 

5. Relief against forfeiture: D retains money paid under K to which 

they have no right 

f. Total failure of consideration  

i. It is the performance of D’s promise not the promise itself that is the 

relevant consideration Baltic Shipping Co v Dillon 

ii. Failure of consideration 

1. P must have received no consideration at all for their payment and 

K does not provide for money to be retained by D 

2. Baltic Shipping: Passenger received half of holiday so could not 

claim had not received any consideration for payment made 

iii. Total failure 

1. Restitution may be granted where the severable part of the 

consideration has failed and payment can be apportioned 

a. Baltic Shipping: total failure rule precludes restitution only 

if the claimant has received and retained a substantial part 

of the benefit 

b. David Securities: restitution may not be precluded where 

counter-restitution is relatively simple 

2. SOGA 1895 (WA) s 53: recognises buyers right to restitution for 

failure of consideration 

iv. Free acceptance test 

1. Reasonable person in position of recipient would have realised that 

person providing the services expected them to be paid for 

2. Recipient accepted services having had reasonable opportunity to 

reject them Brenner v First Artists Management  

3. Where the services have been requested by D then the request and 

doing of the work are enough to establish a restitutionary claim 

Lumber v W Cook Builders 

a. Request may be express or implied 

g. Agreements void for uncertainty 

i. Brenner Case: P was engaged to provide management services and work 

continued on for several months but then the relationship deteriorated and 

management arrangements were terminated and the K was void for 

uncertainty 

1. D was under restitutionary obligation to pay for services in the 

circumstances where a reasonable person would realise the P 

expected them to be paid for 

h. Aggrieved party 



i. Alternative to claiming damages the AP can claim restitution 

1. Renard Constructions v Minister for Public Works: the K price was 

not the ceiling price for restitution 

i. Party in breach  

i. Dependant on whether services can be said to have been freely accepted 

ii. A person who has abandoned performance of K may recover for work 

done provided the circumstances give D the option to tale or not to take the 

benefit of the work done Sumpter v Hedges 

iii. Recovery of money paid 

 


