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Topic 4| Reading and 

Understanding the Law  

 

 

Why do we Need to Understand the 

Law? 

 

There are a variety of reasons that we as forensic psychologists need to understand the law: 

 To make evidence-based changes to improve the system and/or participants 

 To assist decision-makers to make informed decisions in cases involving psychological 

issues 

 To assist attorneys and courts to gather scientific evidence (information) in a way that 

aligns with stare decisis 

 

Understanding Legal Reasoning  

 

 

 

Background materials:  

 Legal Commentary – includes journal articles (especially law review articles). 

Importance of journal hierarchy (similar to psychology) .e.g. battered spouse syndrome  

 Appellate decisions – includes the previous opinions of courts. An understanding of the 

formal authority hierarchy of courts .e.g. the Canadian system as well as informal 

authority lines is essential .e.g. possibly using another higher or equal court’s ruling  

 

The Canadian System 

Given that the importance of concepts such as stare decisis and the appeal process within the common law 

system, understanding how to read the law is somewhat different from “reading” psychology 

 



Reading an Appellate Court Opinion  

 

 

 

 

 

 

 

 

 

 

 

 

 

Issue  

What is the specific and concise 

issue at hand in this case (often 

framed as a question)?   

 

Appellate court decisions 

should be read with 

regard to understanding 

the following aspects: 

Facts  

What are the 

relevant facts of 

the case? 

 

Case History 

What was the judicial 

route that brought the 

case to the attention of 

this court (including 

grounds for appeal)? 

Holding 

What is the decision 

of the court?(upheld, 

reversed, remanded) 

Rationale 

What is the reason for the court’s decision (including persuasive evidence)? 

 

Identifies a number of important specific aspects on the issue of obscenity (in the concurrence): 

• There needs to be a legal definition of what obscenity is 

• There needs to be empirical proof of the detrimental effects of obscenity on people 

• There is a role for psychology in assisting with legal issues 



Court indicates that: 

• The lower court erred in not 

allowing the evidence 

regarding a public opinion poll 

to be entered in the case 

(therefore remanded for re-

trial).  

• The accompanying 

commentary by the expert 

regarding the findings was 

properly excluded. 

 

 

 

Court indicates that:  

 There is a need for expert evidence 

of community standards 

 The survey results are valid even 
though they were collected 1 year 

after the arrest  

 Future surveys will need to be 

much more empirically rigorous 

 

Court specifies that social science evidence on obscenity must be: 

• Relevant - two-prong test must indicate: 

- General Community Standards 

- Acceptance Levels of the Specific Material 

• Trustworthy - two-prong test must indicate: 

- That the survey employed conformed to the scientific standards 

- That the results of the survey were analysed through a rigorous statistical process 

 

The Court identifies a bad survey and what the standard is for expert testimony on 

obscenity and community standards 

 

 

The Court identifies what a good and bad survey is 

Scientifically Defining Community 

Standards  

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

People 

vs. 

Nelson 

(1980) 

Carlock vs. 

State (1980) 

Saliba vs. 

State 

(1985) 

US vs. 

Pryba 

(1988) 

Commonwealth vs. 

Trainer (1978) 



Experts 

One who holds 
specialized 
knowledge in an 
area

One who has 
attained a high 
level of ability or 
performance in 
their field

One who is 
recognized as a 
leader in the field

Common 
definitions 

Difficulty is 

that there 

are very 

few 

objective 

“measures” 

to define 

who is an 

expert 

 

Expert Witness- Legal Definition:  

 

In order for a witness to be 

qualified as an expert for the 

purposes of testifying in Australia, 

he or she must be assessed as 

meeting the following criteria:  

Expertise Rule  

Includes an 

assessment of 

qualifications, 

research, peer 

recognition 

Relevant Field of Expertise 

Rule  

Involves demonstrating 

that the expert is 

knowledgeable in the 

“specific” area at issue 

 

Challenges for an Expert Witness 

Lack of understanding of the legal arena 
.e.g. concepts, processes etc

Role: Avocacy vs. educator - Is it your 
duty to ensure a fair trial or provide 
information?

Probability vs. certainity .e.g. Is he insane? 
law wants certainity that psychology 
cannot delivery sometimes 

Personal beliefs/morals 

Ultimate issue evidence 
- .e.g. this is what depression is and this 
person is depressed
- Usually given by advocates

Forensic awareness 
- How aware is the client of a particular 
issue? 

- Tough with technology being able to 
google symptoms and issues 

Qualifications- Usually 
academic can include life 
experience

Expertise- Two parts 
including: 

1. Personal experience 
2. Reflection of the field 

Beyond "common 
knowledge"- Providing 
information that is beyond 
what an average juror 
would know .e.g. battered 
spouse syndrome

Qualifying as an Expert Witness 



Jury Selection   

 

 

 

Revolves around the issue of ensuring that the members of the jury are not likely to employ “extra-

evidential” factors in their decisions. 

 

Legal Standard  

To assemble a representative cross-section of the community and ensure that any 

pre-existing biases or prejudices do not impact their ability to fairly assess the 

evidence 

1. Identification of 
eligible jurors 

Taken from the 
electoral roll

2. Confirmation of 
eligibility 

Completion of an 
online questionnaire 
(includes information 
that may exclude one 

from service)

3. Summons 
Directive to appear at a 
specific courthouse on a 

specific date. Those summoned 
form the jury pool

4. Selection  of the 
venire

Random selection of 
individuals who form 

the group that the jury 
will be selected from

5. Excuses from service 
Any individual who believes that 
they are unable to serve due to 

either undue hardship or 
potential bias can ask the judge 

to be excused (serves as the 
challenge for cause component 

and is based on self-
identification)

6. Empanelment and peremtory 
challenges 

Names of remaining people in 
the venire are called randomly. 

They walk in front of the accused 
and toward the jury box. If they 

do not hear “challenge” or 
“stand-aside” they are seated. If 

they are challenged then they 
leave the courtroom

7. Affirmation 
once 12 (or 15) jurors are selected they 

take an oath to carry out their task 
faithfully, impartially, and to decide on a 

verdict according to the evidence

Selection process 



Psychology and Trial Evidence: “Selling the Case”- Persuasion and 

Attitude Change  

 

 

 

Suggests that in some respects, jurors 
are similar to consumers in that one 

wishes them to “buy” a certain version 
of events. As such, consumer behaviour 
models are often employed, including

Persuasion (attitude change) Social cognitive model 

Persuasion (Attitude 

Change) 

Suggests that the attitudes 

of jurors may be impacted 

through two approaches 

Cognitive Dissonance 

(Internal) 

A feeling of discomfort 

caused by the 

realization that one’s 

behaviour is 

inconsistent with one’s 

attitudes or that one 

holds two conflicting 

attitudes 

 

The Yale Approach (External) 

Source 

 Perceived Expertise (poetry 

study) 

 Perceived Honesty 

 Perceived 

credibility/Trustworthiness 

 Perceived attractiveness 

Message  

 Fear (Yerkes Dodson’s 
principle) 

 Emotional tone (relation to 
formal education) 

 

Alternatives 
for reduction 
of dissonance

Motivation to 
address the  

in consitency 
Discomfort

Awareness of 
inconsistency

Cognitive Dissonance Model for Change 

 Goal is to encourage the juror to select the 

easiest option for eliminating dissonance (i.e., 

altering their attitude and subsequent behaviour) 

 


