
Concepts of Property Summary  

 

Characteristics of Western Property Interests: 

- Private Property: 

o Property: Refers to a specific form of legal relationship that an individual has with an object or resource, 

whether that object or resource be tangible or intangible in nature. 

o Types of object and resources that can constitute a property relationship: 

 Land 

 Goods 

 Shares 

 Benefits of a contract 

 Lyrics of a song 

 Computer software 

 Ideas 

 Airspace 

 Encumbrances  

 Rights attached to land 

 Indigenous cultural relationships over land 

- Associated Property Rights: 

o The right to use and enjoy the property. 

o Right to exclude. 

o The right to possess. 

o The right to alienate: the right to alter ownership rights by selling, giving, mortgaging or leasing the 

property to another. 

o Responsibility to maintain, use and share the property or its fruits with others 

- Property as the Law of Things: 

o Bundle of Rights Theory: Property exists when we ascribe that label to the cluster of entitlements or the 

bundle of rights that arise from a particular relationship. 

- Fragmentation of Property:  

o Property relationships may be fragmented according to a number of factors: 

 The jurisdiction in which the interest is enforced. 

 The subject matter to which the interest relates: whether the subject matter is tangible or 

intangible because this will affect the nature of the rights. 

Yanner v Eaton (1999) 166 ALR 258 

High Court of Australia  
FACTS: 

- The appellant, a member of the Gunnamulla clan of the Gangalidda tribe of Aboriginal Australians used a 

traditional form of harpoon to catch two juvenile crocodiles in Queensland.  

- The appellant as charged before a magistrate with the offence of taking and keeping fauna without a permit, 

under the Fauna Conservation Act 1974. 

ISSUE: 
- Was the appellant in contravention of the Act when he taking of the crocodiles were part of a custom that existed 

before the common law was put into place in Australia? 

HELD:  
- Property is not a reference to the physical object but rather a reference to the degree of power that the property 

relationship confers. 
- When the legislation conferred upon the crown, all of the property in the fauna, it did not intend to vest 

ownership of the fauna itself, but rather an aggregate of various rights of control which included the right to 
establish a regulatory regime over the fauna but did not include full beneficial or absolute ownership of the fauna.  



 The duration of time for which the relationship exists: whether the interest endures for a 

definite or indefinite period. 

 The culture in which the right is enforced: whether it is enforceable within a tenure system or an 

indigenous system. 

 The moral atmosphere in which the right is enforced: that is relevant to new and developing 

rights. 

 Whether the interest is created by statute. 

 

Distinction Between Proprietary and Contractual Rights: 

- Nature of the Distinction: 

o Proprietary rights: Enforceable against the rest of the world (in rem). 

 Supported by a range of property remedies which entitle the holder of in rem rights to preclude 

anyone other than those with a better title from interfering with that right.  

o Contractual rights: Enforceable against the other parties to a contract (in personam). 

 Supported by a range of personal remedies. 

 Enforcement of a of a contractual right is in personam, ownership of a contractual right is in 

rem.  

- Lease or Licence?  

o Licence: Merely permission to enter and cannot constitute a property interest although it may be 

coupled with a contract. 

- Rationales for Private Property: 

o The notion of excludability incorporates a range of powers including: 

 Control and use of the property. 

 Right to transfer or sell the property. 

 Right to any benefit flowing from the property. 

 Right to exclude other from the property. 

Cowell v Rosehill Racecourse Co Ltd (1937) 56 CLR 605 

High Court of Australia  
FACTS: 

- Cowell bought a ticket to the races at Rosehill in Sydney 

- He became a nuisance (the demon drink was involved) and was asked to leave the course.  He refused.  He was 

then forcibly removed, using no more force than was necessary to do so. 

- He sued the Racecourse for damages for assault 

ISSUE: 
- If he had a right to be there (eg an “irrevocable licence” as he claimed), the removal would have been assault 

- If the licence had been validly terminated, there was no assault as the force was no more than was necessary. 

HELD:  
- Cowell had a mere contractual right (licence) to enter the racecourse. 
- It was not irrevocable, and could be withdrawn at any time.  It is not a proprietary right, because it is created by a 

contract and confers no proprietary right. 
- The important point to note here is that permission from the owner of a property to enter land for a particular 

purpose is not proprietary, unless it is coupled with something essentially proprietary in nature, such as a lease 
(exclusive possession) or an easement (a right to use the grantor’s land for a purpose benefitting land owned by 
the grantee) 

- The right to enter premises to view a spectacle is not such a proprietary right, and therefore can be revoked even 
if granted by contract.  

- Cowell was at most entitled to damages for breach of contract (probably limited to the price of his entry ticket) 
- If he had a property interest, he would have been entitled to an injunction and to damages for trespass to his 

person and possibly substantial consequential damages  



o Advantages of private property: 

 Protect privacy. 

 Rewards labour: it is a fair exchange for money/labour. 

 Promotes security: society grants exclusive possession in return for compliance with social 

conditions; it is a social construct. 

 Has personal and economic incentives: it promotes economic and individual happiness.  

 Promotes personal liberty because it provides individuals with a sphere of self-assertion.   

- Classic Liberalism:  

o Natural rights theorists assume that all virtues and all vices depend on the establishment of laws made 

by man.  

o Each human was free, equal and independent and others ought not to interfere with private property 

o Property was a natural right, because the labour and effort of the private individual was expended in 

improving its value and therefore the individual had a right to use and enjoy that property, once it had 

value 

o Criticism: There is no evidence of any social contract between members of a society, or between 

members and their government. 

- Utilitarianism:  

o Focuses on the greatest good for humanity.  

o Private property is justifiable because it promotes individual happiness.  

o Criticism: This minimises the social impact of private property and the need also to promote broader 

social and community needs. 

- Socialism Perspectives: 

o Private property is an individualistic pursuit that does not provide greater benefit for the broader society 

at large.  

o Criticism: Socialism removes the incentive individuals have to produce goods and participate robustly in 

economic activity.  The removal of private property rights vests all control and decisions about use of 

resources in the State, which is subject to conflicting interests. 

- Modernist: Legal Positivism: 

o Private property rights exist because they have been created by the state.  

o Law simply reflects the will of the current sovereign. 

o Criticism: Law is not just a system of commands by law givers. 

- Contemporary Perspectives: 

o Property has become worthwhile because higher resource values have made property rights valuable 

and, with an expanding population, this trend will continue. This trend is largely facilitated through 

legislative intervention.  

- Property and the Environment: 

o The unrestrained use of natural resources is both economically and ecologically damaging and that 

private property rights must be increasingly subjugated to public interest concerns for broader 

community and social benefit. 

 

Non-Private Resources: 

- Resources Outside of Ownership: 

o Res nullius: Property belong to nobody. 

 Could be owned, but at this time are not owned by anyone.  

o Res publicae: Property of the state. 

o Res communes: Bountiful resource which should be common to all.  

 Could be owned, but at this time are not owned by anyone.  

 

 



Boundaries of Ownership - Resources Incapable of Ownership: 

- Rights to a Spectacle/View:  

o Cannot be owned because: 

 The parameters of a spectacle are unclear and ambiguous and to allow an owner the right to 

exclude the rest of the world from a spectacle or a view interferes with the scope of the 

property rights held by neighbouring land owners; such owners are unable to properly use and 

enjoy their own land because of the uncertainty concerning the scope of a view.  

 The inability to draw up a precise boundary and clearly identify what is and what is not owned is 

one of the main reasons why the courts have refused to properties a view or a spectacle.   

- Moral Boundaries: 

o Ownership of human life is generally regarded as impossible because of the unacceptable moral and 

ethical implications such rights may generate. To allow a person to assert a proprietary title or interest 

over another human life would be to justify the exploitation of that person and the denial of their basic 

human rights to life and liberty.  

 Each individual is regarded as owning h=their own individual body parts.  

 Where the part is regenerative (blood, urine, sperm) it may be transferred to a third 

party who can then claim property over it.  

 Where the part is non-regenerative (vital organ), a third party cannot claim ownership 

over it unless the owner has donated it during their life or after death. 

Victoria Park Racing and Recreation Grounds Company Ltd v Taylor (1937) 58 CLR 479 

High Court of Australia  
FACTS: 

- Taylor owned a house beside Victoria Park 

- He built a platform and with binoculars viewed the races and obtained information from notice boards of interest 

to punters. 

- He passed this information to 2UE, who then broadcast them 

- Evidence was given that some people preferred to listen to the information on the radio rather than attend the 

races 

- Victoria Park brought an action in nuisance against Taylor, for unlawful interference with its use and enjoyment of 

the racecourse. 

ISSUE: 
- Can there can property in a spectacle or a view? 

HELD:  
-  No property in a view or spectacle. 
- The scope of such a right is too uncertain and its enforcement would interfere with other owners’ rights to use 

and enjoy their own property 
- Victoria Park was free to erect impediments to Taylor viewing its spectacle, but in the absence of such structures, 

it had no property right to exclude others outside its property from looking in and profiting from what they might 
see. 



- Common Heritage of Mankind: 

o 1967 United Nations Outer Space Treaty: Outer space cannot be appropriated privately and its use 

belongs equally to all people. 

o 1984 Moon Treaty: Safe and rational division of lunar resources and an equitable division of benefits.  

 Aimed to regulate access, control and ownership of the moon. 

 

 

 

 

 

 

 

 

Moore v Regents of University of California (1990)  
Californian Supreme Court 
FACTS: 

- A medical research group removed a patient’s spleen, blood, cells, skin and semen during the course of treatment 

for leukemia without his knowledge or consent and from it, developed a product with enormous therapeutic 

value which was extremely lucrative. 

ISSUE: 
- Whether human tissue removed from the body of a patient and then used for successful medical research could 

be reclaimed by the owner. 

HELD:  
-  The patient could not claim these tissues back because societal policy arguments favouring the proper 

development of effective medical research and treatment outweighed the importance of individual property 
claims.  


