
Introduction to Comparative Law Summary 

 

Benefits and Pitfalls of Comparative Study: 

- Zweigert and Kotz  

o Legislative Comparative Law: When foreign laws are examined for purposes of drafting new national 

laws. 

o The knowledge acquired through comparative study is two-dimensional: 

 Comparativism inevitably leads to a better understanding of foreign legal systems. 

 It induces a deeper understanding of the law domestically.  

- Kahn Freund: 

o The degree of transferability depends on the distribution of power in society.  

 

The Comparative Method: 

- Institutional Approach: Generally, does not look beyond the particular institution, concept or rule that is subject 

of comparative study. 

- Functional Approach: Takes account of the substantive reasons for the existence of any such institution, concept 

or rule in the legal system to be compared.  

 

Legal Families: 

- Zweigert and Kotz 

o Factors for classifying a legal family: 

 History 

 Mode of legal thinking 

 Institutions 

 Sources of law 

 Ideology. 

 

The European Judiciary: 

- Advocate General: Have the same status as judges, but do not participate in the European Court’s deliberations.  

o They are responsible for making, in an open court, a reasoned submission in order to assist the court. 

o Their opinion is not binding, however is highly considered by the bench.  

 

Methodology of Comparative Law: 

- Comparative Method: An empirical, descriptive research design using comparison as a technique to cognise.  

- There is no standard method of comparison, the possibility of comparison is dependent upon the existence and 

availability of data. 

o Obtaining data: 

 The inquiry: Concepts need to be devised. Umbrella concepts may need to be created. 

 Describe and identify similarities and differences and the venture into the field of explanation. 

 Hypothesis created 

 Theory testing stage: Findings must be verified and confirmed. 

 Deemed to be complete. 

- Functionalism (Michele Graziadei): 

o Functionalist Method 

o Functionalism: That law responds to society’s needs. 



o The only things that can be compared in law are those that fulfil the same function (Zweigert and Kotz). 

 
- Problem Solving/Sociological Approach: Seeks an answer to the question ‘How is a specific social or legal 

problem encountered both in society A and society B resolved by their respective legal or other systems?’. 

o From the idea that similar problems have similar solutions across legal systems, though reached by 

different routes.  

 

The Purposes of Comparative Law Research: 

- Law reform and policy development by the legislature: Creates a pool of models from which to choose from for 

a better law. 

- Aid to the international practice of law. 

- International harmonisation and unification. 

- Common core research. 

- Gap fillip device in law courts: Tool of interpretation for judges by making them aware of foreign solutions to 

similar problems when there are none at home. Judges may have to refer to foreign law out of necessity when 

the case they are dealing with involves a foreign element  

- Giving students perspective. 

- Being a tool of research to reach a universal theory of law. 

- Aiding world peace. 

- Improve and consolidate knowledge of the law and understanding of the law in context.  

- Grouping of legal systems. 

- Broadening the mind of the law student and helps in the development of tolerance. 

- Drawing up of international conventions and agreements. 

 

 

 

 

 

 

Concrete Problem

Pose a functional question

Choose laws to compare

Determine Scope of the 
Inquiry

Compare and critically 
analyse systems

Why does a foreign system 
respond in a similar/different 

way to the problem?



Units of Comparison: Macro-Comparison and Micro-Comparison 

- Macro-comparison: The big picture 

 Methods 

 Procedures 

 Roles 

 Techniques 

 Styles 

 Interpretation methods 

 Authority of precedents 

 Role of academics 

 Approaches of the judiciary 

o How/why are the systems we are comparing different? 

o Macro unit: Combines the legal system with the societal, cultural, political and economic systems.  

- Micro-comparative: Comparative law assumes the existence of rules and legal institutions. 

 Rules for resolving 

 Actual problems 

 Particular conflicts of interest 

 Sources of those rules 

 Torts 

 Contract 

 Criminal 

 Human Rights Law 

o How do different legal systems resolve particular problems? 

- Legal Pluralism: Non-state law has equal place with official law. 


