
Introduction to Criminal Law 

 

Glossary: 

- CIVIL LAW: A branch of law that involves an individual taking action against another individual due to a legal 

wrong allegedly being committed against them. 

- COMMITTAL PROCEEDING/ADMINISTRATIVE HEARING: A hearing to determine whether there is enough 

evidence for the accused to stand trial and go straight to sentencing 

- CRIMINAL BURDEN OF PROOF: The burden is held by the prosecution to prove that the accused it guilty of the 

crime. 

- CRIMINAL LAW: A system of law concerned with the punishment of offenders. 

- DE NOVO: ‘Anew’ – This occurs when a matter is heard over again from the beginning. 

- DEFENCE: A response made by the defendant explaining why they are not guilty in contrast to the prosecutions 

claim of events attempting to prove guilt. 

- HIERARCHY OF COURTS IN AUSTRALIA: The ranking of the courts in order of jurisdiction. 

 
- INDICTABLE OFFENCE: More serious crimes that are often heard before a judge and/or jury. 

o For Example: Rape, murder, etc. 

- INDICTABLE OFFENCE HEARD SUMMARILY: An indictable offence that has the option of being heard as a 

summary offence and obtain a lesser punishment. 

o For Example: Robbery. 

- INTER ALIA: ‘Among other things’. 

- LAW: A set of rules and standards set out by parliament for society to follow. 

- MENTION PROCEEDING: Where legal representation stand before a judge or magistrate prior to the hearing of a 

matter to decide upon other matters concerning hearing such as the time of the trial or identifying pre-trial 

issues requiring resolution. 

- NATURAL JUSTICE: In English law, natural justice is technical terminology for the rule against bias (nemo iudex in 

causa sua) and the right to a fair hearing (audi alteram partem). 

- NOVUS ACTUS INTERVENIENS: ‘New act intervening’ or ‘a break in the chain’ of causation. 

- OBITER DICTA: ‘Words in passing’ – These are addition statements that are made by the judge that often 

enhance or explain a decision that has been made. These statements are not part of the ratio decidendi and 

therefore only act as persuasive precedent. 

- PRECEDENT: Decisions made by the judiciary that act as authority in later cases with similar facts. 
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- PRIMA FACIE: ‘At first sight or on the face of it’ – Often refers to whether there is sufficient evidence available to 

convict the defendant. 

- PROSECUTION:  The party conducting proceedings against another person. 

- RATIO DECIDENDI: ‘Reason for the decision’ – When a decision is made by a judge in a superior court, this 

reasoning then becomes binding on all lower courts in the same hierarchy and persuasive in other hierarchies or 

the same level. 

- REASONABLE DOUBT: Is there another reasonable hypothesis? 

- STARE DECISIS: ‘Stand by what has been decided’ – Lower courts look to what has been decided in higher courts 

concerning the same circumstances and follow their decisions. 

- SUMMARY OFFENCE: Minor crimes that are often heard in the Magistrates Court. 

o For Example: Traffic offences. 

- THERAPEUTIC JURISPRUDENCE: The study of how legal systems affect the emotions, behaviours and mental 

health of people.  

o Acknowledging the offender as a whole. 

- TRIAL: A process where a court resolves issues presented by parties by applying appropriate legal rules to the 

facts. 

 

 

  



Summary: 

What is a Crime? 

- Crime: A legal wrong hat can be followed by a criminal proceeding which may result in punishment. 

- Elements of punishment: 

o It must involve pain or other consequences normally considered unpleasant. 

o It must be for an offence against legal rules. 

o It must be of an actual or supposed offence for his offence. 

o It must be imposed and administered by human beings other than the offender. 

o It must be imposed and administered by an authority constituted by a legal system against which the 

offence is committed.  

 

Justifications for Criminalisation or the Aims of the Criminal Law: 

- Prevention of Harm: The only purpose for which power can be rightfully exercised over any member of a 

civilised community, against his or her own will, is to prevent harm to others. 

o Difficulty with harm principle: Uncertainty about what constitutes harm to others. 

- Public Interest: An act will only be labelled a crime if it is thought to be more than an offence against one or 

more individuals. 

o Injurious to the public in general. 

- Morality: For conduct to warrant classification as criminal, it must involve wrongdoing.  

 

Sources of the Criminal Law: 

- Common Law: Judge-made law. 

- Statue Law: Made by the Commonwealth and the state. 

 

The Definition of Crimes 

- Subjective Blameworthiness: 

o The Maxim: ‘Actus non facit reum nisi mens sit rea’ = ‘As a vicious wall without a vicious act is no civil 

crime, so on the other hand, an unwarrantable act without a vicious at is no crime at all’. 

 Mens Rea: Criminal conduct should be committed with a particular mental state in order to 

ground criminal liability. 

o A Theory of Human Action: A human act is a muscular contraction resulting from the operation of the 

mind or will. 

o The Changing Concept of Mens Rea:  

 It is argued that one cannot properly be blamed for some transaction unless, at the time when 

one willed the muscular contraction that produced the particular consequences, one’s mind at 

least correctly appreciated the existence of the surrounding circumstances and realised or 

foresaw the consequences that, in fact resulted from the muscular contraction.  

o Strict Liability: Under modern statute, people are punished for doing something which, in a very real 

sense, they might perceive as lacking moral blameworthiness, or that they could not help doing.  

o Actus Reas: Guilty act. 

- Subjective and Objective Standards: 

o Subjective: Asking what was the actual mental state of the accused person.  

o Objective: Asks what would have been the supposed mental state of a hypothetical reasonable person 

behaving in the way in which the accused behaved.  

o Criminal Liability: Outcome of a criminal trial – the judgement that an individual has committed the 

actus reas of an offence with the requisite of mens rea. 

 

 

 



Who Can Commit Crimes? 

- Infancy: 

o Crimes can be committed by only those legal persons who can perform mental and physical acts in the 

exercise of a choice to do or refrain from doing them. 

o Common Law:  

 Minimum age of criminal responsibility is 10 years. 

 Presumption of Doli Incapax (incapable of wrongdoing): At age 10, a child becomes capable of 

committing a crime, but the common law continues to require that until the age of 14, it is 

necessary to show that, as well as possessing the appropriate state of mind for the crime in 

question, the defendant knew that the act was wrong.  

- Corporations: A legal person and, may be convicted of a crime.  

o Corporations will be liable for the criminal acts of its officers and employees if it can be shown that 

those acts were, in reality, the acts of the corporation.  

o Cannot be imprisoned: Fine may be imposed on a corporation where imprisonment is the only 

punishment provided for an offence.  

o If the offence is one for which a licence may be revoked or some other restriction imposed, then a 

corporation may be punished accordingly. 

o May be fined, and fined at levels beyond those set for individuals.  

- Immunities – The Sovereign, etc: 

o Reigning sovereign cannot be put on trial in the courts for a crime.  

 Also applies to their representative in the Commonwealth (Governor General) and the states 

(Governors). 

 Can be brought to trial after they have ceased to hold office for criminal acts performed 

while in office.  

o Aliens who commit criminal acts within the jurisdiction may be arrested and brought to trial in the same 

way as citizens.  

 If they have left the jurisdiction in the meantime, it may be possible to secure their enforced 

return for the purpose of being brought to a trial, by means of extradition; this may depend on 

whether there is an appropriate treaty between Australia and the other country where they are 

living at the time in question. 

o Immunities do not render them incapable of committing a crime.  

 

The Aims of Punishment: 

- Retribution: Views a crime as a wrong which, of its very nature, justifies the infliction upon the criminal of a 

certain amount of punishment. 

- Deterrence: 

o Specific punishments imposed on offenders will prevent them from committing further crimes. 

o Fear of punishment will prevent others from committing similar crimes.  

- Rehabilitation: Crime is seen as a social disease for which steps can and should be taken to cure. 

o Punishment is inflicted for the purpose of reforming the criminal and inducing them to lead a non-

criminal life in the future.  

o Rehabilitative punishment is designed to change an evil person into a good person, while deterrent 

punishment is not intended to change the criminal’s outlook but merely stop him or her from pursuing 

evil ways and putting this outlook into practice in the future.  

o Theories as to the aims of criminal law: 

 Punishment protects society by removing the criminal from it, either permanently or for 

a set period. 



 Educative force in the community: When people are constantly presented with the 

spectacle of punishment being inflicted for a certain type of conduct, they will come to 

realise that such conduct is wrong.  

- Deterrence and Certainty: If one wishes to deter people from engaging in various activities by holding out to 

them a threat of punishment, it would seem the threat cannot have any effect on the mind of the prospective 

criminal unless he or she can associate it easily with a particular proposed activity on his or her part.  

o Assumptions required to have validity: 

 Members of the community order their behaviour by reference to the commands and 

prohibitions of the criminal law.  

 Belief that certainty can be achieved.  

 

Discretion, the Prerogative of Mercy and the Role of the Jury: 

- The Role of Discretion:  

o Plea Bargaining: Offender will offer to plead guilty to some of the charges, if the remainder of them are 

dropped. 

- The Prerogative of Mercy: Power of the Crown to pardon an offender.  

- Motive: Circumstances leading a person to take a certain action. 

o Actus Reus non facit reum nisi mens sit rea: An act does not make a defendant guilty without a guilty 

mind. 

- The Role of the Jury: Act as a fact-finding body. 

o Once the facts are found, they must apply them to the principles of law explained to them by the judge 

in charge.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Criminal Procedure and Evidence – Preliminary: 

o Criminal Procedure: Long-established rule and standards which apply only to criminal prosecutions. 

- Double Jeopardy: 

o Special Pleas:  

 Autrefois Convict: Previously convicted. 

 Autrefois Acquit: Previously acquitted. 

o Perjury: The offence of wilfully telling an untruth or making a misrepresentation under oath 

 Where an accused has been acquitted of an offence, he or she may not be convicted of perjury 

on respect of evidence given by him or her at that earlier trial. 

  

Green v United States (1957) 355 US 184 

United States Supreme Court 

SIGNIFICANCE: 

- Rationale of Double Jeopardy: the State, with all its resources and power, should not be allowed to make 

repeated attempts to convict an individual for an alleged offense, thereby subjecting him to 

embarrassment, expense and ordeal and compelling him to live in a continuing state of anxiety as well as 

enhancing the possibility that, even though innocent, he may be found guilty (Black J). 

FACTS: 

- Petitioner was indicted and tried in a federal court for first degree murder. The judge instructed the jury 

that it could find him guilty of either first degree murder or second degree murder.  

- The jury found him guilty of second degree murder, and its verdict was silent on the charge of first degree 

murder. The trial judge accepted the verdict, entered judgment, dismissed the jury and sentenced 

petitioner to imprisonment.  

- On appeal, his conviction was reversed and the case was remanded for a new trial.  

- On remand, petitioner was tried again for first degree murder under the original indictment, convicted of 
first degree murder and sentenced to death, notwithstanding his plea of former jeopardy.  

DECISION: 

- Petitioner's second trial for first degree murder placed him in jeopardy twice for the same offense in 

violation of the Fifth Amendment, and the conviction is reversed.  

a) Petitioner's jeopardy for first degree murder came to an end when the jury was discharged at the 

conclusion of his first trial, and he could not be retried for that offense.  

b) By making a successful appeal from his improper conviction of second degree murder, petitioner 

did not waive his constitutional defence of former jeopardy to a second prosecution on the first 

degree murder charge. 

c) In order to secure the reversal of an erroneous conviction of one offense, a defendant need not 

surrender his valid defence of former jeopardy on a different offense for which he was not 

convicted and which was not involved in his appeal. 

 

http://www.lexisnexis.com.ezproxy1.acu.edu.au/au/legal/search/enhRunRemoteLink.do?A=0.04423890208704995&service=citation&langcountry=AU&backKey=20_T20840169856&linkInfo=F%23AU%23ALR%23vol%25241%25sel1%252007%25page%25141%25year%252007%25sel2%25241%25decisiondate%252007%25&ersKey=23_T20840169835


 

- The Burden and Standard of Proof:  

o Burden of Proof: Refers to the rules directing the trier of fact, either the judge or jury, what to do if they 

are unable to determine there the truth lies. 

 Legal Burden: Lies on the prosecution. 

 Evidential Burden: On every issue which may arise in a case, the appropriate party to the case 

must satisfy the judge that he or she has presented sufficient evidence in support of that party’s 

stand on that issue for a jury to consider.  

 If the party fails to satisfy the judge, then the judge will not allow that issue to be 

considered by the jury, but will instead direct them to disregard it.  

o Standard of Proof: Beyond reasonable doubt.  

 

 

 

 

R v Carrol (2002) 213 CLR 635 

High Court of Australia 

FACTS: 

- C was tried for the murder of K during which he gave evidence denying that he killed her. He was 

convicted, but the conviction was quashed on appeal and a verdict of acquittal entered.  

- 14 years later, C was tried for perjury based on his evidence that he did not kill K. He was convicted but the 

Court of Appeal quashed the conviction holding that the perjury trial was an abuse of process. 

- The crown appealed. 

ISSUE: 

- The nature and extent of the rule against double jeopardy. 

DECISION: 

- The trial of the perjury charge was an abuse of process. Although the charges were different, the 

fundamental issue in the 2 trials was the same – did C kill K? The perjury case was to all effects a retrial of 

the charge of murder. 

- There was an obvious inconsistency between the conviction for perjury and the acquittal of murder.  

- An earlier decision of acquittal could not be called into question or overturned. The perjury trial should 

have stayed as the prosecution sought to refute the acquittal for murder.  

Woolmington v Director of Public Prosecutions [1935] AC 462 

House of Lords 

FACTS: 
- W was charged with murder when he caused the death of his wife by shooting.  
- He contended that the killing had occurred accidentally and, therefore, he did not have the relevant mens 

rea.  
- The trial judge directed the jury that there was a rebuttable presumption of malice once it was proved that 

the death was caused by the accused. W was convicted and appealed.  
ISSUE: 

- Where the onus of proof lies in a criminal case. 
DECISION: 

- There was no onus on the defendant to prove that the act alleged was accidental where intent was an 
ingredient of a crime.  

- Except in the case of insanity and subject to certain statutory exceptions, the onus of proving absence of 
mens rea never rested with the defence and it was for the prosecution to prove beyond a reasonable 
doubt that the death was caused by the accused with the necessary mens rea.   



- Appeals: 

o Powers of Appellate Courts: 

 Rather than order a retrial, the appellate tribunal may, when quashing a conviction on one 

charge, substitute for it a conviction on some other charge if the jury could have exercised a 

similar power at the trial. 

o Appeals against Acquittal: 

 At present, the Crown has no general right of appeal against a jury’s verdict of acquittal.   

o Appeals against Sentence:  

 Prisoners may appeal their sentence once they have sought leave from the appellate court. 

 Where a sentence is thought to be too lenient, the Attorney-General has the right to appeal 

against the sentence.  
 


